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SENDING CHECKS DIRECT THE DRAWEES AND RE- 
CEIVING DRAFTS PAYMENT 


Before the state legislatures started amending the law, was 
quite generally held the courts that was negligent act for 
collecting bank send check direct the bank which was 
drawn. The theory was that this method collection operated 
make debtor bank agent the very transaction collecting the 
debt which owed, and placed the hands that bank with- 
hold remittance suit its convenience. This rule has now been upset 
some twenty the states, statutes which provide that collect- 
ing bank may forward checks direct the banks which they are 
drawn and that such method collection shall deemed due diligence. 

The courts also hold that negligent act for collecting bank 
receive draft payment check entrusted for collection. 
collecting bank without authority accept for the debt anything 
other than what the law declares legal tender, what 
common consent considered and treated money. accepts 
draft and surrenders the check will responsible the owner 
the check for any resulting loss. quite recent case this point 
First National Bank Rigby First Utah National Bank, decided 
the United States Court Appeals and published full 
among the banking decisions this issue. 

would seem that agreement statute which authorizes col- 
bank send check direct the drawee bank should include 
receive the drawee bank’s draft payment. But, the 
decisions hold otherwise. outstanding decision this point 
one the Supreme Court the Federal Reserve Bank 
Malloy, 264 160, Sup. Ct. Rep. 296. This decision has 
been followed recent decision the Supreme Court Minnesota, 
Hommerberg State Bank Slayton, also published full among 
the banking decisions this issue. 

Judge Stone, one the judges concurring this decision, did 
deference the opinion the Supreme Court the United 
States expressed the Malloy His views, which entirely 
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coincide with our opinion, are well expressed the following para- 
graph quoted from his opinion: 


seems that are submitting this case decision upon 
archaic rule, one utterly out harmony with modern banking 
practice. banks everywhere should put practice the premise that 
only currency coin could taken payment individual checks 
and drafts, the fiscal system the country would break down once 
under the excessive demand for money. Not only does the premise 
the right payment money, unqualified banking practice and 
commercial custom, seem obsolete, but also seems out harmony 
with our statute. Section 7233, ’23 (the statute which authorized 
collecting banks send checks direct the banks which they were 
drawn). But the similar rule the Federal Reserve banks was 
before the Supreme Court the Malloy Case, our error, any, fol- 
lowing that case the side conservatism, and one that can easily 
corrected the Legislature desires that the law should 
otherwise than are now finding be.’’ 


The result these decisions that, the state legislatures wish 
authorize banks their respective jurisdictions forward checks 
direct the drawee banks and receive drafts payment checks, 
will now necessary for them amend the existing statutes 
expressly providing that the taking draft payment check 
collecting bank shall not deemed negligence. 


BANK PRESIDENT ENTITLED COMPENSATION 
ABSENCE AGREEMENT 


director banking corporation, serving the corporation the 
additional capacity officer, such president, secretary treas- 
urer, entitled compensation for his services the absence 
agreement with the corporation pay him definitely stated 
amount. will not entitled compensation even though there 
was general understanding among the directors the corporation 
that his services should paid for, unless the amount the com- 
pensation definitely fixed. These points were decided the recent 
ease First National Bank Allen Daugherty, Supreme Court 
Oklahoma, 250 Pac. Rep. 796. 

this the plaintiff, Daugherty, brought suit against the de- 
fendant bank recover $5,000 reasonable compensation for hav- 
ing served the bank’s president from January, 1922, until February, 
1924. also appeared that had been president the bank for 
seven years prior January, 1922. However, claimed 
pensation for this period. 
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January 10, 1922, meeting the board directors was held 
and the minutes that meeting indicated that Daugherty was elected 
president and Hugh Stoes, The cashier’s salary was fixed 
$200 month and the minutes recited ‘‘other officers’ clerks’ salaries 
were fixed from time time officers above shall see 
the election which was held the following year, the salary the 
assistant cashier was fixed and set forth the minutes the meeting, 
but nothing was written the minutes with reference the plain- 
salary. The plaintiff contended that notwithstanding the minutes, 
was employed and promised salary, the amount which was not 
definitely fixed. holding that, under the authorities, the plaintiff 
was not entitled paid, the court said: 


authorities agree that the general rule that directors and 
trustees corporations presumptively serve without compensation, 
and that they are entitled salary other compensation for per- 
forming the usual and ordinary duties pertaining the office 
director trustee the absence some express agreement pro- 
vision that effect. 

stated National Loan Co. Rockland Co., Fed. Rep. 335: 

the employment ordinary servant, the law implies 
pay him. From the service director, the implication 
that serves gratuitously. The latter presumption prevails, the 
absence understanding agreement the contrary, when 
directors are discharging the duties other officers the corpora- 
tion which they are chosen the directory, such those presi- 
dent, secretary, and treasurer.’ 

offices are usually filled those chiefly interested 
the welfare such institutions reason interest stock other 
advantages, and such interests are presumed the motive for 
executing duties office without compensation. 

Spalding Enid Cemetery Ass’n, Okl. 180, 183 579. 

general rule not changed affected the fact that there 
was general understanding among the directors themselves that such 
services would compensated. Ellis al. Ward, supra; Cook 
Corporations (6th Ed.) 657. 

defendant error urges the rule announced Fletcher 
Corporations, vol. 4018, follows: 

rule forbidding payment for past services does not apply 
where there understanding that the services are paid for, 
where circumstances are such raise implied contract.’ 

accept this rule part, for Spalding Enid Cemetery 
Association, supra, Mr. Justice Kane, speaking for this court, said: 

<The mere omission fix the salary does not deprive the officer 
rendering services for the corporation his right recover, the law 
proper raising assumpsit the part the company 
pay reasonable compensation for his services. think the fore- 
going authorities fully sustain the right the superintendent and 
secretary compensation for the services rendered the circum- 
stances disclosed the record.’ 

will above that say accept the rule Fletcher 
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part. that intend saying fully accept the rule far 
applied where there contract pay indefinite amount. 
heretofore recited mere employment ordinary servant implies 
contract pay him. Such implication does not follow with the 
election stockholder director the place president 
managing 


BANK NOT LIABLE FOR BONDS STOLEN FROM SAFE DE- 
POSIT BOX 


bank, which rents safe deposit box customer, not 
insurer the safety the securities other valuable property which 
the customer places the box. The mere fact that bonds are stolen 
from the box does not make the bank liable. The bank liable only 
where can shown that has been negligent. And negligence 
this respect means that the bank has not exercised the care pro- 
tecting the safe deposit box and its contents which ordinarily 
prudent person would exercise taking care his own property. 

recent case, Rosendahl Lemhi Valley Bank, Supreme Court 
Idaho, 251 Pac. Rep. 293, appeared that the plaintiff rented 
safe deposit box and placed Liberty Bonds the value $1,700. 
The bonds were subsequently stolen burglars and this action was 
brought the plaintiff recover the value the bonds. The testi- 
mony introduced outlined the following paragraph quoted from 
the court’s opinion: 


(plaintiff) testified substance that the month 
September, 1920, delivered certain Liberty bonds, the amount 
$1,700, respondent bank for safe-keeping, and that they were 
placed safety deposit box rented him and which was 
given key; that was told the officer with whom left the 
bonds that the bank had new steel vault and that the bonds would 
safe therein, with which statement appellant was satisfied; that the 
bonds remained the safety deposit box the vault until the time 
robbery the bank, with the exception occasion about 
month prior thereto, when the box was taken out the vault and 
clipped from certain the bonds which were thereafter 
that, hearing the robbery, appellant went the bank, find- 
ing the door broken and papers strewn about the floor, and the 
afternoon the same day talked with the cashier, who told him 
that two his bonds had been located, and about month after this 
was told the cashier that the bank would make good for the miss- 
ing bonds. Appellant was the only witness who testified his behalf. 

evidence behalf respondent was the effect that the 
bank had large safe, with swinging doors steel construction, con- 
trolled combination lock, wherein number safety deposit 
boxes were kept for the use customers, together with books and 
papers the bank; that appellant had arranged for the use one 
the boxes and was given key thereto, the bank also having key 
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with which open the box; that the custom was hand out 
the particular box which had the use, when was 
asked for, the bank keeping record what was contained the 
box and its only supervision the boxes being keep the same 
the vault and hand them out when asked for; that one occasion 
when interest was due some his bonds the box appellant was 
taken out and opened for him and coupons clipped; that the 
bank was burglarized the night July 18, 1921, the safe broken 
into blowing open the doors, and the safety deposit boxes pried open 
and piled the floor, the one rented appellant being found 
empty; that the safe had been locked usual the close business 
the day before the burglary was discovered, and the doors and 
windows the bank building locked and fastened. Witnesses who 
resided close proximity the bank testified hearing hammering 
and pounding the bank building the night the burglary; one 
them who lived next door stating that two persons wearing masks 
came into his room the time and bound and gagged him, and an- 
other that observed three men come out the 


After both the parties had introduced all their evidence, the 
trial court directed the jury bring verdict favor the 
bank. affirming the verdict, the appellate court wrote follows: 


clear that the relationship existing between the parties 
herein was one bailment, and that their rights must determined 
accordance with the rules law applicable such Young 
First Nat. Bank, 150 Tenn. 451, 265 681, 868, 
and extensive note, 874, citing cases from many jurisdictions. Perera 
Panama-Pacific International Co., 179 Cal. 63, 175 454. Being 
bailment for hire, the degree care which respondent bank was re- 
quired exercise over the property intrusted appellant was 
that which ordinarily prudent person would take his own 
property like description, and the bank could not said 
insurer such property against theft, exercised such care. Strong 
Morgan, Idaho, 269, 1123; Morgan Citizens’ Bank, 190 
supra; Mayer Brensinger, 180 110, 159, Am. St. 
Rep. 196; Webber Bank Tracy, Cal. App. 29, 225 41. After 
appellant had proved the bailment and respondent bank had shown 
the cause its inability return the property account 
its loss theft, the burden was not upon appellant show that the 
bank had not exercised the degree care required 
1160, 1161) but the record discloses utter lack such affirmative 
proof. 

statement may have been made the cashier the 
bank, the way promise repay appellant for the loss his 
bonds, was mere expression opinion, and would not affect the 
bank’s liability. Schermer Neurath, Md. 491, Am. Rep. 397, 
402; Knights Piella, 111 Mich. 92, Am. St. Rep. 375. 

the circumstances, appellant having failed establish facts 
necessary recovery him, the court was without error direct- 
ing verdict for respondent. this view unnecessary dis- 
other questions raised 
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PLEDGE BILL LADING NOT LOST RETURN 
BILL PLEDGOR TRUST RECEIPT 


the recent case Canal-Commercial Trust Savings Bank 
New Orleans, Ry. Co., 109 So. Rep. 834, the Supreme Court 
Louisiana held that bank, which was the pledgee negotiable 
bill lading, pledged collateral security for loan, did not lose 
its lien the goods represented the bill returning the bill 
the pledgor temporarily trust receipt. The facts the case were 
follows: 

The International Trading Rice Corporation sold the Bishop 
Perkins Co., carload sugar, which was shipped under ne- 
gotiable bill lading ‘‘to order Bishop Perkins Co., Houston, Tex., 

notify Central Warehouse Forwarding Co. Houston, 
The bill lading was delivered Bishop Perkins for the Bishop 
Perkins Co. Perkins, acting for his company, borrowed from the 
Canal-Commercial Trust Savings Bank, the plaintiff, the sum 
$4,700, and pledged and delivered the bank collateral security 
for the loan the bill lading indorsed blank the Bishop 
Perkins Co. per Bishop Perkins. The bank immediately returned 
the bill lading Perkins, taking trust receipt for the bill 
lading, order that might handle the shipment, either selling 
the sugar and accounting the bank for the price, storing the 
sugar warehouse and delivering the warehouse receipt the bank. 
Perkins sent the bill lading warehouse company, with instruc- 
tions store the sugar, issue negotiable warehouse receipt for it, 
and deliver the receipt specified bank. 

short time thereafter became known that the Perkins Co. 
was insolvent, and thereupon the International Co. demanded payment 
for the sugar surrender the bill lading. the Perkins Co. 
could neither pay for the sugar nor produce the bill lading, the In- 
ternational Co., seller the sugar, notified the railroad company 
stop the shipment transit because the insolvency the Per- 
kins Co. Because this notice, when the shipment reached Houston 
the railway company refused deliver the warehouse company, 
when that company offered surrender the bill lading. Instead 
doing the railway company delivered the shipment the Inter- 
national Co. upon that company’s furnishing indemnity bond 
protect the railway company ‘‘against any claim that might arise 
from the stoppage said shipment transit the seller for non- 
delivery accordance with the original bill lading issued said 

the meantime, having learned that the Perkins Co. was 
financial difficulties, the bank had demanded the return the bill 
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lading payment the note was pledged secure; and Per- 
kins had wired the warehouse company return the bill lading 
him. the same day that the bank demanded the return the 
bill lading Perkins received mail from the warehouse company. 
immediately returned the bank and took back his trust receipt. 

The bank, having regained possession the bill lading from 
Perkins, demanded the railway company the shipment its value. 
Upon learning that the shipment had been delivered the seller, the 
bank brought suit against the railway company for the value the 
sugar. The railway company defended the ground that the bill 
lading was the possession the consignee, the Perkins Co., when 
the shipment was stopped transit and delivered the seller. The 
question presented, therefore, was whether the return the bill 
lading the bank the Perkins Co., the latter’s trust receipt, had 
the effect annulling the pledge, prevent the bank from 
having any claim upon the sugar when was stopped transit. 

was held that the return the bill lading the Perkins Co. 
did not have the effect annulling the pledge thereof; and that, 
view the provisions the Federal statute relating bills lading, 
the plaintiff was entitled recover. The Federal statute had 
considered rather than the state statute, which, however, similar 
the Federal statute, because the shipment sugar was interstate 
shipment. 

the opinion the court said part: 

the shipment was interstate shipment, the obligations 
the carrier are determined the Federal statute relating bills 
lading interstate and foreign commerce, Act August 29, 1916, 
415, Stat. 538 (U. Comp. St. 8604aaa seq.). The 
uniform state statute the subject, Act 1912, 101, sub- 
stantially and almost exactly like the Federal statute. The most perti- 
nent provision the Federal statute section (which section 
the state statute), viz.: 

where order bill has been issued for goods seller’s 
lien right stoppage transitu shall defeat the rights any 
purchaser for value good faith whom such bill has been nego- 
tiated, whether such negotiation prior subsequent the noti- 
fication the who issued such bill the seller’s claim 
lien right stoppage transitu. Nor shall the obliged 
deliver justified delivering the goods unpaid seller unless 
such bill first surrendered for cancellation.’ (Stat. 544.) 

only difference the language section 42, the state 
statute that begins thus, ‘Where negotiable bill has been 
whereas, the Federal statute says: ‘That where order bill has been 
issued,’ ete. conceded the appellants that, according the 
language quoted, the pledge the bill lading the bank 
Bishop Perkins Company was not annulled the temporary return 
the bill the bank the pledgor the trust receipt, the railway 
company liable the bank for having delivered the sugar the 
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unpaid seller without surrender the bill lading for cancellation. 
There nothing either the Federal the state statute, course, 
relating the question whether the temporary return the bill 
lading the pledgee the pledgor had the effect annulling the 
pledge. The appellants rely upon article 3162 the Civil Code, viz.: 

does this privilege [meaning the privilege the 
pledgee] subsist the pledge except when the thing pledged, 
other instrument under private signature, has been actually put and 
remained the possession the third person agreed 
the parties.’ 

article has been construed mean that, the thing 
pledged, whether negotiable instrument something else, ‘has 
been actually put’ the possession the pledgee, constructive 
possession thereafter will suffice keep the pledge and that 
temporary return the thing the pledgor trust the 
agent the pledgee will not destroy the contract pledge, even with 
regard creditors the pledgor, excepting, course, those who 
deal with him the strength his having the thing his possession, 
Geddes Bennett, La. Ann. 516. See Conger City New 
Orleans, La. Ann. 1250; Weems Delta Moss Co., La. Ann. 976; 
Forstall Consolidated Association, La. Ann. 776; Jacquet 
His Creditors, La. Ann. 863; Succession Lanaux, La. Ann. 
La. Ann. 259, So. 747; Clark Iselin, Wall. (88 360, 
Ed. 568. Conger’s Case, supra, Chief Justice Bermudez, 
for the court, said: 

though essential the validity the pledge, need not 
always the sufficient that the thing pledged 
the possession one occupying the position trustee. The 
debtor himself may, some considered such trustee and 
given possession the thing him pledged, provided his tenure 
precarious and clearly for account the The Louisiana 
doctrine perfect accord with both the common, the Roman and 
French laws. 3162; 2076; Clark Iselin, Wall. 
(U. 360, Ed. 568; Bing. Ten Eick Sampson, 
Sandf. [Ch.] (N. Y.), 248; Cook Darling, Pick. (Mass.) 607; 
Jarvis Rogers, Mass. 389; Taunt. 266; Story Bailments, 299; 
476, Ed. 779—in which the above authorities were re- 
viewed, analyzed and applied. 

Jacquet His Creditors, supra, the things pledged were 
placed the and possession employee the pledgors and 
they were allowed use the pledged articles their manufacturing 
business. The court said: 

not think, however, that these facts derogated from the 
validity the pledge. The possession the property the pledgee, 
shown, was sufficient. 3162; Weems Moss Co., La. 
973. fact, the property pledged may left the possession the 
debtor himself, provided his possession precarious and clearly for 
account the creditor. Conger City, La. 1250.’ 


doctrine stated Clark Islin, supra, thus: 
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promissory notes are pledged debtor secure 
debt, the pledgee acquires special property them. That property 
not lost their being redelivered the pledgor enable him 
collect them; the principal debt being still unpaid. Money which 
may collect upon them the specific property the creditor. 


9? 


RIGHTS CORRESPONDENT BANK FAILURE 
FORWARDING BANK 


Where bank, receiving check for collection forwards 
correspondent bank and fails while the proceeds the check are 
the hands the correspondent bank, various questions the rights 
the parties may arise. For instance, question may arise 
whether the correspondent bank may apply the proceeds debt 
owing the insolvent bank whether must surrender the 
proceeds the depositor the check. 

general, the answer this question depends upon the form 
which the deposit was made. the depositor indorsed the check 
some similar form the correspondent bank 
thereby put upon notice that the depositor intended retain title 
the check. If, the other hand, the eheck was indorsed blank, 
some other unrestricted form, the correspondent bank entitled 
deal with though belonged the forwarding Where 
the check unrestrictedly indorsed, the correspondent bank, may 
upon the the forwarding bank, apply the proceeds 
the satisfaction debt owing from the forwarding bank. 

recent decision the Court Appeals Maryland, Blacher 
National Bank Baltimore, 136 Atl. Rep. 383, where the checks 
involved were indorsed the depositor blank, was held that the 
correspondent bank might exercise this right even though there was 
agreement between the depositor and his bank that the checks were 
received the bank merely agent for collection. 

this case appeared that Blacher, the plaintiff, indorsed three 
blank and deposited them his account with Max Cohen, 
private banker, who conducted banking business the city 
Baltimore under the name Bernstein, Cohen Co. The deposit was 
entered credit Blacher’s passbook, the inside which 
notice the effect that items payable out town whether credited 
upon receipt not, were received and collected the bank the 
agent the depositor and his risk. this statement, the bank 
reserved the right dishonor any checks drawn against the deposit 
until collection. 

Bernstein, Cohen Co. promptly indorsed the checks blank 
and deposited them with the defendant, the National Bank 
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more. The defendant thereupon gave credit its book for the amount 
the checks, subject final payment, just though they were cash 
items and collected them. 

the day after the checks were deposited with the defendant, 
Max Cohen died and was subsequently discovered that his banking 
house was insolvent and had been insolvent condition for four 
years. Prior this time, the defendant bank had knowledge that 
Cohen’s bank was insolvent and, common with all others who did 
business with him, regarded him being man considerable means. 

The defendant bank refused pay the proceeds the checks 
the plaintiff, probably because wished apply them debt owing 
from the deceased banker, and the plaintiff brought this action. 
holding that, under the rules above expressed, the plaintiff was not 
entitled recover, the court said: 

payee check can protect his own rights the form 
his indorsement. neglects his own interest and indorses blank 
instead restrictively, and thereby enables his agent for collection 
use the paper its own, the loss occasioned the title the nego- 
tiable paper not being the agent should borne the payee, 
whose own improvident act afforded the agent opportunity 
transfer the negotiable paper pursuant its purport. Innocent sub- 
sequent parties should not syffer for reliance upon negotiable instru- 
ment and its indorsement according their tenor. The rule adopted 
has the merit affording such parties the protection the negotiable 
paper according its terms, and finds support its tendeney 
protect the integrity negotiable paper and give greater security 
financial transactions the assurance that the law will commonly 
give checks and other negotiable paper the effect ascribable their 
form and content.’’ 


PAYMENT STOCKHOLDERS’ DEBTS CORPORATION’S 
CHECKS 


The question presented the case Sweet Lang, Fed. Rep. 
(2d) 758, decision the United States District Court, District 
Minnesota, was whether the receiver corporation could 
payments made prior the receivership creditors the individual 
stockholders means checks the corporation. was held that 
the receiver was not entitled recover, appearing that the pay- 
ments had been ratified the corporation and that the corporation 
was solvent when the payments were made. 

The corporation question, the Poehler Company, was family 
corporation, and its stockholders made use matter con- 
venience. The corporation kept their accounts, paid their bills, and 
served them various other ways. This was done over long period 
time. 
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The court held that action could maintained the corpora- 
tion itself recover the amounts paid the stockholders’ 
had fully acquiesced the payments; and that the receiver could 
not recover proceeded solely representative the corpora- 
tion. The court further held that the receiver could not recover even 
though was suing enforce the rights creditors the 
tion, well those the corporation, since those who received the 
did good faith, without having any reason believe 
that the payments were wrongful, and did not appear that the 
corporation was insolvent when the payments were made. 

the opinion the court said: 


acted good faith. This especially true 
the individual stockholders who are made defendants here. 
The long-continued course dealing whereby the accounts the indi- 
vidual stockholders were paid checks the corporation precluded 
the thought any irregularity and prevented offensive questioning 
the practice creditors. the nature things there nothing 
wrong having payments made that way. review the cases 
discloses that not infrequently done. All that necessary that, 
managing the internal affairs the corporation, all such payments 
shall charged the proper parties, and that the latter shall 
required reimburse the corporation with reasonable promptness. 
With respect the latter, the persons receiving checks cannot well 
know learn the facts. 

the stockholders, the payment accounts this way 
was some them lifelong practice. Through fair weather and 
through foul that was the way they paid their debts. They had 
thought wronging the corporation which bore their own family 
name, dishonoring that name any way. single payment 
was any considerable amount compared with the magnitude the 
corporate business, and single payment could have appreciably 
affected the financial condition the corporation. 

far was possible for the corporation so, through 
knowledge, acquiescence, and consent, had fully authorized the 
officers the corporation pay the accounts individual stock- 
holders the way that they did. Formal action the corporation 
was unnecessary. Ratcliff Clendenin, 232 61, 146 253; 
Watts Gordon, 127 Tenn. 96, 153 483; National Piano 
Co. (D. C.) 252 950, 951; Bankers’ Trust Co., 143 Minn. 
318, 173 719; Gross Iron Co. Paulle, 132 Minn. 160, 166, 
156 268. 

who received the corporate checks had made 
inquiries, they would discovered that the course action under 
which such checks were issued payment the private accounts 

the action were against Poehler, personally, whose pri- 
vate debts were paid with the funds the corporation, and 
had not repaid the amounts into the treasury the company, those 
facts alone would support recovery against him. The question 
good faith bad faith, solvency the corporation 
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the time the payments were made, would importance. The 
action not against him. against those who good faith, 
throughout series years, received the corporate checks the 
Poehler Company payment the private debts the individual 
stockholders. This, with the stockholders and with that company, was 
the usual course business. had continued for generation. 
was fully authorized the corporation. The most scrutinizing inquiry 
would have revealed, not that payments this way were unauthorized 
and wrongful appropriation against the company, but that they 
were fully authorized. How the matter was taken care adjusted 
within the corporation itself, those receiving the checks could not 
know. Dealers doubt continued their relations with Mr. Poehler, 
confidently believing that the payments were not subject question. 

Mr. Poehler had made the checks payable himself and had 
deposited the same his own credit the bank, and had given the 
respective defendants his personal checks for the various amounts, 
there would way now sustaining recovery against any de- 
fendant. This would because, there being nothing charge the 
defendants with notice any wrongful appropriation the corporate 
funds, and their equities being quite strong those the corpora- 
tion recovery could stand. not easy understand 
why these defendants are not quite strong position this 
had been done. There was nothing whatever suggest them, 
any them, that the payments were wrongful that they involved 
misappropriation the corporate funds, any more than the private 
Poehler would have indicated, and there was 
wrong, fact. Through long course dealing, most instances, 
they had come rely upon the mode payment here question 
regular and authorized and the fullest inquiry would have disclosed 
that this was the fact. Under such there much ground 
for urging that the equities defendants are strong those the 
the corporation and that recovery can had. 

this corporation, speaking through the receiver, are 
entitled have their claims and their views most carefully considered. 
The attempt this has been made. Unfortunate conditions 
arise, however, for which there adequate remedy. 
would require too great straining both the law and the facts 
grant the relief prayed for here and take money from one set 
innocent people and give another. long men remain 
imperfect character, carry business irregular slipshod way, 
long will innocent people suffer account thereof.’’ 


The Law Negotiable Instruments 


The fifth series articles pertaining the law negoti- 
able instruments 


Roy Redfield, the Washington State Bar 


VARIOUS PROVISIONS AND THEIR EFFECT 
NEGOTIABILITY (CONTINUED) 


58. Lack Date. 

59. Omitting ‘‘Value Received.’’ 

Omitting Reference Place. 

61. Sealing. 

62. Specifying Kind Money. 

63. Instruments Payable ‘‘Current Funds.’’ 
64. Instruments Payable 
65. Instruments Payable Bank Notes. 

66. Reason for Specifying Kind Money. 
67. Instruments Payable 

Instruments Payable Foreign Money. 
69. Marginal Memoranda. 


58. Lack Date. 


Section the Negotiable Instruments Act sets forth several 
things which not affect the negotiable character instrument. 
This section reads follows: 


Particular Money. 

validity and negotiable character instrument are not 
affected the fact that— 

Does not specify the value given, that any value has been 
given 

Does not specify the place where drawn the place 

Designates particular kind current money which pay- 

nothing this section shall alter repeal any statute re- 
quiring certain cases the nature the consideration stated 


the instrument.’’ 
179 


i 
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The Illinois Act slightly different. Down and including sub- 
division identical, but subdivison reads: ‘‘Is payable cur- 
rency current funds; designates particular kind current 
money which payment made.’’ The concluding sentence 
shown above omitted altogether Illinois. 

South Dakota has the closing paragraph read follows: ‘‘But 
nothing this section shall construed alter impair any 
provision requiring certain cases the nature the consideration 
stated the instrument, make negotiable character note 
which shows its face that given for consideration 
received the 

Section merely declares rule that has never been doubted, 
its statement (subdivision that lack date execution does not 
impair negotiability validity. The inconvenience missing 
date not questioned, however, and has received judicial com- 
ment. ‘‘Although not essential the legal validity note that 
should dated, yet all know that necessary its free and 
uninterrupted negotiability. note without date will not dis- 
counted our banks, nor pass the money market without previous 

Section 17, subdivision says this point that when the instru- 
ment not dated, will considered dated the time 
was issued. 

But suppose the instrument payable certain length time 
after date. Notwithstanding the section just quoted, long the 
instrument lacks date remains matter for inquiry how long the 
paper has run. The only practical way deal with such in- 
strument get the missing date filled in. Section the Act 
provides part: 

after date issued undated, where the acceptance instrument 
payable fixed period after sight undated, any holder may in- 
sert therein the true date issue and the instrument 
payable 


§59. Omitting Received.’’ 


Like all other contracts, negotiable instruments must supported 
consideration. But while the consideration may stated detail, 
not necessary say anything about it. The words ‘‘value re- 
ceived’’ their equivalent may omitted shown subdivision 
Section set forth the opening this chapter. The need 
any such recital taken away the presumption the law supplies, 
that consideration was given. Section the Act says: ‘‘Every 
negotiable instrument deemed prima facie have been issued for 


19. Mitchell Culver, Y., Cow. 336. 
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valuable consideration; and every person whose signature appears 
thereon have become party thereto for value.’’ 

Missouri formerly had statute which required some expression 
value received. This would seem abrogated the adop- 
tion the Uniform Act that state 1905. 

Use the formula ‘‘for value still continues very general 
spite the statute which makes unnecessary. this due merely 
force custom, the words still have utility, though not 
essential? Probably custom the greater factor, though may 
considered that these words strengthen the instrument somewhat 
being express admission the fact. While the law raises 
presumption consideration, such presumption rebuttable; may 
overturned evidence. express recital the maker would 
tend make the presumption little harder overturn. 

The last sentence section applies this connection. says 
that where state law requires instruments originating certain 
transactions carry recital the consideration their face, the 
general rule just discussed shall not prevail against the local statute. 
Many states have statutes directed against fraud canvassers and 
agents, especially regarding the more notorious schemes used get 
promissory notes from farmers. Some these laws relate 


dealings patent rights, lightning rods, breeding animals, and 
Arkansas has law covering all notes given peddlers. These statutes 
differ their provisions, but ‘the general idea make the recital 
the face the paper such warning that difficult, and 
some jurisdictions impossible, for anyone become holder due 
course the paper branded. 


60. Omitting Reference Place. 

Although subdivision Section allows the instrument 
silent the place where made where payable, does 
not follow that such omission matter indifference. The place 
where drawn made not often important, except where there 
some conflict law making necessary ascertain the jurisdiction 
where the paper was set afloat; then the courts will freely inquire and 
are not limited what shows the face the instrument. But the 
place payment important consideration. specified, governs 
presentment maturity; such place bank, specifying 
operates order the bank pay for the account the one 
primarily liable. Furthermore, ability and willingness pay the 
designated place the maturity date amounts tender payment, 
that there failure present the instrument this place when 
due the primary party (maker acceptor) cannot held for costs 
and attorney’s fees, was then and there ready and able pay. 


} 
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therefore desirable have the place payment fixed, whether 
viewed from the maker’s standpoint that the holder. 

has long been the rule the Law Merchant that place 
payment need specified, far mere negotiability concerned. 
Some states had changed the rule statute; Kentucky, Virginia, 
West Virginia and Indiana formerly had laws which made paper 
non-negotiable unless the place was fixed some bank; Alabama had 
somewhat similar provision. other jurisdictions the rule was 
according the Law Merchant. This instance the discords 
which were harmonized the adoption the Uniform Negotiable 
Instruments Act. Its passage with the section here studied has re- 
pealed the contrary statutes the states mentioned. 


§61. Sealing. 

The old common law gave much significance the sealing 
instrument. When executed under seal document was 
and did not require consideration support it; the transfer 
specialty was subject defenses, also, that specialty could not 
fit with the rules the Law Merchant. had been pretty well 
settled, prior the Act, that when individual added his seal 
bill note negotiability was destroyed. This rule was not ap- 
plied corporations for the reason that sealing was generally held 
necessary for the due execution their contracts and was not in- 
tended for any other purpose than them. But this 
body decisions holding that seal spoils the negotiability 
natural person’s instrument all obsolete law now, the Act providing 
otherwise, subdivision Section The addition seal may 
extend the time during which action may brought the paper 
under the statute limitations some states, but that probably 
the only effect individual’s seal commercial paper 


62. Specifying Kind Money. 

permitted subdivision Section that the instrument 
particular kind current for payment. 

This section has been criticised inadequate. stops far short 
the useful purpose might serve only went far enough 
describe what should comprised the term ‘‘money.’’ The word 
not one such clear-cut meaning might supposed. has 
narrow sense and broad sense, and both these are reflected 
judicial definitions, that cannot said that there specific 
legal meaning opposed loose popular one. Several pages 
judicial definitions this word are collected 817, 
and these range all the way from limitation strict legal tender 


20. Clark Pierce, 215 Mass. 552, 102 1094. 


THE BANKING LAW JOURNAL 183 


the one hand, comprehensive inclusion, the other, what- 
ever circulates representation value. Texas court has said 
term used specific and also general and more 
comprehensive sense. its specific sense, means what coined 
stamped public authority, and has its determinate value fixed 
governments. its more comprehensive sense, means wealth’’ 

The point the matter the present connection that the word 
vague law popular speech. Are bank notes 
money? Are ‘‘greenbacks?’’ foreign coins? The courts have 
differed about such questions. Without attempting any academic 
discussion, the practical thing for here observe what settled 
beyond conflict money, and then notice the variety opinion 
other media exchange. 

Presumably the narrowest limitation the word money coun- 
tenanced any court make mean legal tender only. note 
payable legal tender money would negotiable beyond dispute. 
The very common proviso that the instrument shall payable gold 
coin the United States could not questioned anywhere. The fol- 
lowing paragraphs deal with designations media payment that 
are less certain effect. 


63. Instruments Payable ‘‘Current 

quite common for instrument provide for payment 
funds. few courts have condemned such provision 
destroying negotiability, apparently acting the theory that the 
paper might payable depreciated circulating along- 
side the legal tender, and that money means legal tender and noth- 
ing else. Some early decisions may found this effect various 
states, although some them have been overruled later decisions. 
But such apparently still the law North 
Vermont, and The Texas decision cited recent; 
the others are quite old and possibly might not now followed. 

But the great weight authority holds that instrument ex- 
pressed payable current funds negotiable. The courts 
generally assume that the words ‘‘current mean money, 
they not try limit the meaning money strict legal tender. 
Cases approving the expression are found Indiana, 
Iowa, Maine, Maryland, Michigan, Nebraska, Ohio, West Virginia and 
the United States Supreme 


Paul Ball, Tex. 16. 
22. Johnson Henderson, 227. 
23. Wright Hart, Pa. 
24. Collins Lincoln, Vt. -268. 
25. First State Bank Hidalgo Co., Tex., 268 Rep. 144. 
26. Kavanagh Bank, 239 404, Rep. 171; Millikan Trust Co., 
187 Ind. 307, 118 Rep. 568; Feder Elliott, 198 Ia. 447, 199 Rep. 288; 
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64. Instruments Payable 

currency’’ expression which has become largely 
obsolete. noticeable that cases dealing with the words are quite 
old. The preponderance authority seems have permitted the 


use the expression without effect few states have 
held 


65. Instruments Payable Bank Notes. 
Most the decisions hold that paper expressed payable 
bank notes not negotiable, for the reason that bank notes are not 

But again noticeable that the cases are old, some them 
very old. They back the time banking,’’ when banks 
might issue notes under less stringent conditions than those now pre- 
vailing. The comment made these cases that the word money 
cannot mean anything not convertible par into coin and cannot 
include bank notes, since these may depreciated. 

The effect such rulings, generation two ago, was stop 
any tendency specify bank notes medium payment, and the 
custom specifying such medium payment has never revived, 
although the reason for such prejudice the part the courts has 
long since disappeared. fair question whether any distinction 

principle can now found between specifying current funds and 
specifying bank notes. also fair question whether the national 
bank notes circulation today the largest portion our currency 
are not indeed money, under any reasonable definition the word. 
the point were raised modern case court might well hold 
that ‘‘current permissible expression nearly everywhere, 
broad enough include national bank notes, and that these also 
might specified without hurting negotiability. But there very 
little incentive put the question test, funds’’ 
satisfactory expression and has been often and widely adjudicated 

that its legal effect well known. 

66. Reason for Specifying Kind Money. 

There are two opposing points view which prompt the stating 
medium payment. the person dictating terms in- 
strument the payee, good business for him require payment 


Hatch Bank, Me. 348, Atl. Rep. 908; Laird State, Md. 309; Phoenix 
Ins. Co. Allen, Mich. 501, Am. Dec. 756; Kirkwood Bank, Neb. 484, 
Rep. 1016; Citizens Bank Brown, Oh. St. 39, Rep. Pome- 
roy Nat. Bank Huntington Bank, Va. 534, Rep. 662 Bull 
Bank, 123 105, Ed. 97. 


27. For interesting discussion and collection authorities, see American 
Law Reports, annotated, 1365. 


28. For collection authorities, see note 33. 
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strict legal tender, since this money might more valuable case 
disastrous war other disturbance. But the one who 
prepares the instrument the one pay, self-interest his part 
would lead the opposite course; hence the very common provision 
written banks into their certificates deposit, that the same shall 

When instrument does not for payment particular 
kind money, course payable only legal tender, the 
payee insists upon that. 


67. Instruments Payable 


Exchange not money, and paper drawn payable not 
negotiable. Such the gist the few cases this 


68. Instruments Payable Foreign Money. 
Money money, though issued foreign government. 
Paper may negotiable though calling for payment Mexican dol- 
lars, pounds sterling, marks, piasters. The only holding 
the contrary old case New York, decided The 
paper was payable ‘‘Canada currency.’’ the note had named 
particular kind Canadian money the decision might have been 
different. any rate, this decision longer followed even New 
York, though has never been expressly overruled. Two New York 
decisions handed down 1918, however, show the modern rule that 
state accord with the law 


Marginal Memoranda. 
Adding notation intended for some useful purpose like reference 
identification does not impair the negotiability the paper, long 
the matter added does not impinge upon the rules governing nego- 
tiability. ‘‘On policy No. 33,386’’ typical memorandum; which 
was held not destroy This was reference con- 
sideration such the statute expressly sanctions. Although the mak- 
ing such notations not commended, view questions that 
can purpose and meaning, probable that consid- 
erable variety such addenda might tolerated, innocent 
purpose and not contradictory the meaning the paper. 


29. Authorities collected Corpus Juris, 132. 
30. Thompson Sloan, Y., Wendell 71, Am. Dee. 546. 

31. Flint, 185 App. Div. 249, 173 81; Brown 
Perera, 176 Supp. 215. 

32. Taylor Curry, 109 Mass. 36, Am. Rep. 661. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


COLLECTIONS MUST MADE CASH 


First National Bank Rigby, Idaho, First Utah National Bank 
Ogden, Utah, United States Circuit Court Appeals, 
Fed. Rep. (2d) 913 


Where correspondent bank, which checks are sent for col- 
lection, receives payment the drawee’s draft indorsed another 
bank without recourse and the draft dishonored because the 
issuing bank’s failure before presentment the draft, the cor- 
respondent will responsible for the amount the checks the 
forwarding bank. the absence agreement, collecting bank 
without authority receive anything except cash payment 
checks sent it. 

this case, the plaintiff bank Rigby, Idaho, received from 
different depositors three checks drawn banking firm Black- 
foot, Idaho, issuing deposit slips upon which was printed the fol- 
lowing: ‘‘Outside checks subject payment.’’ The 
plaintiff bank sent these checks the defendant bank Ogden, 
Utah, its correspondent. The defendant bank sent them the 
First National Bank Blackfoot, Idaho, and the latter presented 
them the drawee, receiving payment the drawee’s draft 
bank Salt Lake City. The First National Bank Blackfoot 
indorsed this draft without recourse and sent the defendant 
bank. Before the draft was presented, the banking firm which 
the checks were drawn failed and the draft was consequently dis- 
honored. was held that the plaintiff bank was the owner the 
checks notwithstanding the stipulation printed the deposit slips; 
that the defendant bank was negligent receiving the draft 
payment the checks; and that was responsible the plaintiff 
for the amount the checks. 


Action the First National Bank Rigby, Idaho, against the 
First Utah National Bank Ogden, Utah. From the judgment, 
plaintiff brings error. Reversed and remanded, with directions. 

The parties being referred the order which they appear 
the trial court, plaintiff, national bank doing business Rigby, 
Idaho, received three checks, each dated November 26, 1923, from dif- 


186 
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Co., Bankers, Blackfoot, Idaho, following amounts, wit: 
$247.50, $1,137.75, and $1,956.57, aggregating $3,341.82—and indorsed 
payee customer for deposit, whom issued deposit slip for 
amount such check which was printed the following: ‘‘Outside 
checks credited subject payment.’’ These checks were sent 
plaintiff defendant, its correspondent Ogden, Utah, the usual 
course business between them, which was, upon the mailing the 
checks plaintiff defendant the latter would immediately 
charged with the face thereof, and upon receipt same plaintiff 
would immediately credited with such amount. The checks reach- 
ing defendant November 27, 1923, immediately gave credit 
plaintiff for amount $3,341.82, and sent same for collection First 
National Bank Blackfoot, Idaho. Said checks being received 
November 28, 1923, and same day presented for payment, ac- 
cepted payment draft drawn favor said First National 
Bank Blackfoot Walker Bros., Bankers, Salt Lake City, Utah, 
the sum $3,341.82, surrendering same said Standrod 
Co. This draft, indorsed First National Bank Blackfoot, Idaho, 
without recourse, was sent directly defendant. 

November 29, 1923 (Thursday), being legal holiday, the following 
day Standrod Co., Bankers, failed open for business, the 
state banking commissioner taking charge said bank. Defendant 
said date, receiving notice such failure, advised plaintiff, and 
stated that would forward the three checks soon same 
were returned it, and thereafter same day received from First 
National Bank Blackfoot card acknowledging receipt the three 
checks. December 1923, defendant receiving through the mail 
said draft Walker Bros., Bankers, advised plaintiff mail that 
was forwarding same Walker Bros. Salt Lake City for col- 
lection. December 1923, said draft being dishonored, was 
returned defendant. Defendant, through its cashier, calling plain- 
tiff over long-distance telephone and asking for instructions concern- 
ing said draft, was directed plaintiff’s cashier return said draft 
First National Bank Blackfoot for recovery original checks 
items; the plaintiff that time not having been advised that the 
draft Walker Bros. was indorsed without recourse. Thereafter de- 
fendant advised plaintiff letter that had returned the draft 
First National Bank Blackfoot, with request that demand the 
Standrod Co. the said checks that had been sur- 
rendered lieu said draft. December 6th defendant again 
received from First National Bank Blackfoot the draft Walker 
Bros. with letter stating that could not obtain return said 
Defendant then mail advised plaintiff such fact, in- 


‘ 
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closing said draft. Plaintiff, receiving said draft December 
1923, immediately returned same defendant, demanding credit for 
the amount the three checks, wit, $3,341.82, which was refused. 

Plaintiff its petition averred that was ‘‘the owner and holder 
each and all said checks,’’ and that plaintiff ‘‘has been damaged 
the sum $3,341.82, which said loss grows out the loss the 
complainant the checks aforesaid, and said loss was occasioned 
solely the carelessness and negligence the defendant.’’ 

Without conflict was proved that ‘‘it was not the ordinary 
banking, the sections where these various banks were 
located the time question, remit draft drawn the bank 
from whom the was made, payable the collecting bank 
and indorsed the bank ‘without recourse.’’’ The cus- 
tomary method was for the collecting bank remit exchange the 
form draft drawn the collecting bank and payable the bank 
from which received the collection items. 

After the introduction all the evidence, both parties moved the 
court for directed verdict, the defendant assigning grounds fol- 
lows: (1) proof that plaintiff was owner said checks; (2) im- 
proper parties plaintiff; (3) ratification part plaintiff; (4) 
negligence part plaintiff not charging items back the three 


depositors; (5) negligence part defendant; (6) plaintiff, 
entitled bring action, only assignee depositors, and none 
the separate items within the jurisdictional amount. And plaintiff 
follows: (1) Defendants surrendered said items for something other 
than and contrary usual custom banks handling same; 
(2) defendant negligent receiving draft indorsed ‘‘without re- 


under conditions disclosed record, and not properly noti- 


fying plaintiff December 1923. 

Plaintiff and defendant each having indicated their intention 
move for directed verdict, the court stated that two motions 
effect take the case from the jury and requires the court pass upon 
Counsel for plaintiff then stated: ‘‘Would this possible under 
the circumstances, the court please, view the turn the case 
has taken, and apparently being narrowed down perhaps one 
two propositions: Couldn’t the jury discharged here under- 
standing, and the matter submitted your honor for final decision 
upon the And the court stated: ‘‘I consider it, 
unless you men agreed it. you gentlemen will consent 
the discharge the jury and the case the court, will 
take under advisement, and you may file briefs upon this 
Counsel for defendant then stated: ‘‘I don’t believe are 
position agree that. think the orderly course would be—we 
have raised other questions here which would also desire raise, 
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and think would not fair now ask agree that 
this case continued for further hearing. think should 
disposed of, and upon motion for new trial can argue all those 
questions; then either side can take such further action they see 
The court then stated: ‘‘Unless counsel consents, cannot 
waive jury. far view it, the case within very narrow 
limits. Fill out verdict, finding favor the plaintiff, and assess 
his damages $1.’’ 

Peterson and Coffin, both Pocatello, Idaho, for 
plaintiff error. 

all Ogden, Utah, for defendant error. 


WILLIAMS, District Judge (after stating the facts above). 
Under controlling authority Federal courts upon the deposit 
paper unrestrictedly indorsed and credit the amount the de- 
positor’s account, the bank becomes the owner the paper, notwith- 
standing custom agreement charge such paper back the 
depositor event dishonor; such agreement evidenced follow- 
ing indorsement the deposit credit slip: ‘‘Outside checks credited 
subject payment.’’ City Douglas Federal Reserve Bank 
Dallas, 271 489, Ct. 554, Ed. 1051, decided 
Supreme Court United States June 1926, and Federal Reserve 
Bank Mallory, 264 166, 167, Ct. 296, Ed. 617, 
1261. The defendant: bank, receiving the checks for col- 
lection, was itself bound, not only use due care, but was also liable 
plaintiff for failure collect, resulting from negligence any 
bank which transmits the checks for collection, effect being 
responsible for proper diligence part correspondent employed 
effect such collection. City Douglass Federal Reserve 
Bank Dallas, supra. The acceptance the draft Walker Bros., 
Salt Lake City, the First National Bank Blackfoot, Idaho, 
acting for the defendant, had effect releasing drawer well in- 
dorsers said three checks, resulting transfer the drawer’s 
funds and surrender his right action against the drawee bank; 
previous rights and obligations the owner the check and drawer 
being superseded and released the drawee, the checks being thereby 
paid, and the drawer and indorsers discharged. City Douglass 
Federal Reserve Bank Dallas, supra; Id. (C. 5th Cir.) 
(2d) 818, 1425; Id. (D. C.) 300 573; Malloy Fed. 
Reserve Bank, supra; Id. (C. 4th Cir.) 291 763; Id. (D. C.) 
281 997. 

bank, collecting agent, without authority accept for the 
debt the principal anything but that which the law declares 
legal tender, which common consent considered and treated 


| 
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money, and passes such par; the rule applying bank 
receiving commercial paper for collection. such bank accepts the 
check the party bound make payment and surrenders the paper, 
responsible the owner for any resulting loss. The acceptance 
the bank collecting agent anything else rendered liable 
the holder though had been collected Federal Reserve 
Bank Malloy, 264 166, 167, Ct. 296, Ed. 617, 
1261. 

The cause action herein declared complies with the essentials 
assumpsit common law: (1) Implied promise; (2) breach; and 
(3) damages—the measure recovery being sum due account 
what was done under such contract. 

The effect request each side for directed verdict the 
hearing before this court not any way considered counsel. 
Both parties, asking for directed verdict, thereby submitted the 
court the ascertainment and final determination the disputed facts 
the case, and such facts there can be, under 
this record, review. But the undisputed facts the court 
below, disclosed the record before us, review here, may 
determined whether error was committed the application the 
law. Empire State Cattle Co. Atchison, Topeka Co., 
210 Ct. 607, Ed. 931, Ann. Cas. 70; Meyer 
Chapman State Bank First National Bank Cody (C. A.) 
291 42; Jackson Bell (C. A.) (2d) 61. The trial court 
upon the uncontroverted evidence should have directed verdict 
favor plaintiff for $3,341.82, with interest. 

This case reversed and remanded, with instructions proceed 
accordance with this opinion. 


COLLECTIONS MUST MADE CASH 
THOUGH STATUTE AUTHORIZES SEND- 
ING CHECKS DIRECT DRAWEES 


Hommerberg State Bank Slayton, Supreme Court Minnesota, 


the preceding decision, was held that checks must 
cash and that collecting bank, which receives any- 
thing but cash payment check will responsible the 
owner check for any resulting loss. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 255, 265. 
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the present case, held that collecting bank was liable 
under circumstances this kind, even though there was statute 
which authorized banks send checks for collection 
direct the bank which they were drawn. Authority send 
checks direct the drawee banks does not include authority 
receive draft anything other than money, payment. 

was also held that bank which receives check for col- 
lection responsible for the negligence its correspondent banks 
making the collection. 


Action Edwin Hommerberg against the State Bank Slayton. 
for plaintiff. From order denying its alternative motion 
for amended findings for new trial, defendant appeals. Affirmed. 

Pipestone, for appellant. 

Hall Gislason, Marshall, for respondent. 


QUINN, J.—Plaintiff farmer, residing miles out from 
Slayton, Murray county. Defendant banking corporation, or- 
ganized under the laws this state, and engaged the general bank- 
ing business Slayton. July 17, 1924, plaintiff sold Paul 
Giese bunch cattle, taking his check for $558.10 therefor, drawn 
the First State Bank Balaton, payable himself, and that 
day sent the same mail the defendant bank which had 
account subject check. The bank received the check, placed the 
amount thereof the plaintiff, and, the following day, 
July 18th, sent the check the First National Bank Pipestone, 
and that bank transmitted the First National Bank Min- 
neapolis, which bank sent the same, together with other checks, the 
First State Bank Balaton for payment. July 20th that bank 
received the check, charged the amount thereof Giese’s account, 
stamped the check ‘‘paid,’’ and returned the maker. July 
23d the Balaton Bank issued and transmitted the Minneapolis bank 
draft the First National Bank St. Paul cover the amount 
the check, which was received and presented for payment the 
Minneapolis bank July 24th, and payment was refused. the 
close business that day, the Balaton bank closed its doors 
account its insolvent condition and has ever since been the hands 
receiver. the following day, the Minneapolis bank notified 
the defendant bank its failure collect the draft and the 
closing the Balaton bank. July 29, the defendant bank charged 
the amount the check plaintiff’s checking account and has since 
refused and neglected to, any manner, account plaintiff therefor. 
The First State Bank Balaton was the only bank that village. 

The trial court made findings the effect that plaintiff never 
made had any contract with the defendant bank the handling 


' 
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the check other than above indicated, that never authorized de- 
fendant employ assistants collecting the same, receive any 
draft payment therefor, and knew nothing the custom banks 
that vicinity handling such matters, and that defendant and its 
agents were negligent handling the check. conclusions law, 
the court found that plaintiff was entitled judgment against the 
defendant for the amount the check with interest and costs. From 
order denying its alternative motion for amended findings for 
new trial, defendant appealed. 

claimed behalf appellant that the Minneapolis bank 
was justified sending the check direct the Balaton bank under 
the provisions section 7233, 1923, without becoming liable 
for loss account the such bank. However this may 
be, will observed from reading the statute that not au- 
thority for the receiving accepting draft lieu money for 
paper sent for collection payment under such circumstances, and, 
the collecting bank does so, assumes the risk that the draft will 
paid and liable the owner for the amount the check. 

The rule applicable well stated the Federal Supreme Court 
Fed. Reserve Bank Malloy, 264 160, Ct. 296, 


settled law that collecting agent without authority 
aecept for the debt his principal anything but ‘that which the law 
declares legal tender, which common consent con- 
sidered and treated money, and passes such The 
rule applies bank receiving commercial paper for collection, and 
such bank accepts the check the party bound make payment and 
surrenders the paper, responsible the owner for any resulting 


The above rule was adopted Exchange Nat. Bank Third Nat. 
Bank, 112 276, Ct. 141, Ed. 722, and has been fol- 
lowed the courts last resort several the states, including 
this state. Semingson Stockyards Nat. Bank, 162 Minn. 424, 203 
412; Allen Bank, Wend. (N. Y.) 215, Am. 289; 
Ayrault Bank, 570, Am. Rep. 489; Simpson Waldby, 
Mich. 439, 199; Titus Bank, Law, 588; Reeves 
Bank, Ohio St. 465; Jensen Laurel Meat Co.; Mont. 582, 
230 1081. the last cited, the court says: 


the general rule that bank accepting check for collection 
authorized receive money only and has implied authority 
receive draft instead, and, does so, assumes the risk that the 
draft will paid and become liable the owner for the amount 
the Bank Antigo Union Trust Co., 149 
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Under the rule the Malloy Case, which the rule this and 
many other states, when bank receives check from its customer 
for collection, the absence agreement the contrary, enters 
into implication, perform all such duties are neces- 
sary for the protection such customer, and, having undertaken the 
collection such paper, stands the attitude independent 
contractor who, having designated subagent, answerable its 
customer for the neglect, failure default such agent. Under 
this rule, the defendant bank independent contractor. con- 
tracted collect the paper itself and responsible for the default 
its agents the same manner though the acts the agent had 
been performed itself, and, under such rule, not incumbent 
plaintiff show that defendant was negligent selecting its agent. 
Streissguth National German-American Bank, Minn. 50, 
797, 363, Am. St. Rep. 213; Ft. Dearborn Nat. 
Bank Security Bank, Minn. 81, 257; Pope Ramsey 
County State Bank, 137 Minn. 46—49, 162 1051; Johnson 
Dun, Minn. 533—538, 98; Ex. Nat. Bank Third Nat. 
Bank, supra; Naser First Nat. Bank, 116 492, 1077; 
Fed. Reserve Bank Malloy, supra. 

find merit the claim that the evidence variance with 
the allegations the complaint. The cause was tried stipulation 
facts and small amount testimony offered plaintiff and re- 
ceived without objection. The cause was submitted counsel and de- 
termined the court upon the proofs produced, and the variances, 
any there are, having been disregarded the parties upon the 
trial, are quite immaterial. Rogers Railway Co., Minn. 25; 
Erickson Fisher, Minn. 300, 638; Bassett Haren, 
396; Bradley Bradley, Minn. 130, 106 338. 

The check given plaintiff Giese was payable money and 
nothing else. Giese, having funds his the Balaton bank 
sufficient meet the check, had right assume that the payee 
would, upon presentation the check, exact payment precisely 
what the check was given for, and that would not accept, lieu 
thereof, something for which had not been drawn. The acceptance 
the collecting agent anything else rendered liable the 
owner though had collected the cash. The reasons for the rule 
are set forth full the opinion the Malloy Case, supra. 

The order appealed from should stand. 

Affirmed. 


WILSON, J.—I concur the result. did not the 
Semingson Case adopt the rule the Malloy Case, although 
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now. apparently adopted the theory principle Streissguth 
Bank, Minn. 50, 797, 363, Am. St. Rep. 213. 

This logical but harsh rule. The rule law now well 
settled, but impracticable that its enforcement extremely 
perilous the banking interest. will require every bank the 
state enter into contractual relation with all customers and corre- 
spondents for whom handles collection items authorizing ac- 
cept drafts payment. 

The Slayton bank responsible plaintiff for anything done 
omitted the Pipestone, the Minneapolis, and the Balaton banks 
collecting the check. 

The Balaton bank acted dual had authority 
accept its own draft the St. Paul bank payment the check. 
liable plaintiff for the loss suffered consequence its 
act outside the scope its authority, and its liability attaches the 
Slayton bank the initial collecting agent. 

The basis liability not negligence, but the unauthorized act 
the Balaton bank, which was the direct cause plaintiff’s loss. 
Federal Reserve Bank Dallas, 271 489, Ct. 554. 


STONE, J.—I concur the result, but only deference the 
opinion the Supreme Court the United States expressed 
the Malloy Case. The major premise that opinion, that check, 
draft note payable only money, true technically but untrue 
practically. true only the extent that the holder may demand 
money chooses and entitled demands it. Under 
modern banking practice, seems that the proposition has be- 
come untrue every case where the instrument deposited for the 
the holder with bank other than the one upon which the 
instrument drawn where made payable. such cases the 
holders not only not demand but normally not expect even 
want payment money. What they want and expect every such 
case (unless the contrary appears some special circumstance) 
not payment money, but transfer the account the depositor, 
through banking channels, amount credit equivalent the 
money called for the check, draft note. The number transac- 
tions where that not the case less than negligible. 

seems that are submitting this ease decision upon 
archaic rule, one utterly out harmony with modern banking 
practice. banks everywhere should put practice the premise that 
only coin could taken payment individual checks 
and drafts, the system the country would break down once 
under the excessive demand for money. Not only does the premise 
the right payment money, unqualified banking practice 
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and commercial custom, seem obsolete, but also seems out har- 
mony with our statute. Section 7233, ’23. But the similar 
rule the Federal Reserve Banks was before the Supreme Court 
the Malloy Case, our error, any, following that case the 
side conservatism, and one that can easily corrected the 
Legislature desires that the law should otherwise than are 
now finding be. 


BANK WHICH NOTE SENT MAKER’S 
REQUEST HELD HOLDER’S AGENT 


Burch Odell, Supreme Court North Dakota, 209 Rep. 792 


The holder note payable bank located state other 
than that the payee’s the maker’s residence, and which had gone 
into the hands receiver prior the maturity the instrument, 
sent it, the request the maker, bank near the latter’s home 
for the purpose enabling the maker make payment thereon. 
The maker made payment this bank. The bank became insolvent 
and failed transmit the money. was held that the bank was the 
agent the holder and that the latter must bear the loss. 


Action Sarah Burch against Oliver Odell and wife. From 
judgment for plaintiff, defendants appeal. Reversed, and action dis- 
missed. 

Sinkler and Brekke, both Minot, for appellants. 
Burke, Bismarck, for respondent. 


JOHNSON, J.—Plaintiff, transferee note and mortgage, 
executed the defendants one seeks judgment against 
the defendants upon the note and decree foreclosure upon the 
mortgage. The facts are stipulated. 

The note suit was executed July 26, 1917, the sum $2,200, 
payable the Custer County State Bank Miles 
City, Mont., due and payable December 1922, with interest the 
rate per cent. The mortgage dated the same day, and the 
usual form. 1922 the debtors obtained extension time pay- 
ment for one year. that time coupon note was executed for 
installment interest, payable the plaintiff, but without naming 
place payment. about September 12, 1923, the defendants paid 
the First State Bank Ruso $1,000, and October they paid 


similar decisions see Banking Law Journal Digest 
Edition) 271. 
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the same bank the sum $550, such payments having been intended 
made upon the debt secured the mortgage and evidenced the 
promissory note. May 1925, the defendants tendered the plain- 
tiff the sum $837.56, sufficient cover the balance due the note, 
provided the prior payments $1,550 credited upon the instrument. 
agreed that the payments aforesaid were received the Ruso 
bank either agent the plaintiff the defendant. The Ruso bank 
became insolvent, and did not remit the plaintiff. The plaintiff has 
never met the defendants, either them, and has had direct com- 
munication with them. The correspondence was conducted entirely 
Oliver Odell, behalf himself and wife, and Andrews Essington, 
Rockford, attorneys for the plaintiff. The sole question, there- 
fore, whether the Ruso bank acted agent for the owner and holder 
the note and mortgage for the defendants, obligors thereunder. 

Plaintiff, Burch, was all times herein mentioned resident Rock- 
ford, Ill. July 30, 1923, Odell wrote Mrs. Williamson Miles City, 
Mont., asking her send the paper the First State Bank Ruso, 
may make payment’’ thereon. this letter Odell says: 


the agreement, make payment any time and 
interest will stop amt. payment. intending ship soon. 
want the First State Bank Ruso, Mr. Crowell being the presi- 
dent, handle the matter here for 


August Ist Mrs. Williamson forwarded this letter counsel for 
the plaintiff Rockford, saying: 


don’t know just what means the agreement, this one 
that was extended last fall, but presume your client would willing 
give him discount the interest for any amount paid.’’ 


August 4th counsel for the plaintiff wrote Odell from 
acknowledging receipt the letter written the latter Mrs. William- 
son. this letter Odell informed that counsel’s client (plaintiff) 
the holder the note and mortgage, and that, could understood 
that payment would made, could probably arrange with his client 
forward the papers the Ruso bank. states, further, that 
would not send the papers, unless payment were made. The 
letter then continues: 


you get shape, that you wish make payment, kindly 
write and let know the amount and will have the note sent 
the bank for purpose 


August 1923, Odell wrote counsel for plaintiff inclosing 
letter from Mrs. Williamson which the writer said would explain the 
extension. The writer continues: 
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papers are sent gnee, pay about $1,000 now. 
These papers were made the first place through the First State Bank 
Ruso, and, farm and stock are near there, want the papers 
sent there, you 


September Odell wrote counsel, saying: 


you please write what arrangement has been made that may 
make other payments which have been waiting since the middle 
July. you prefer, you can send the papers the American 
State Bank Balfour, instead Ruso, let know. Lombard 
president the American State Bank Balfour. not think 
getting the benefit the agreement pay any time and stop interest. 
Thanking you for your prompt 


September 1923, counsel for the plaintiff wrote Odell that 
had made arrangements with plaintiff send the papers the Ruso 
bank, Odell was ready make payment. Counsel then atten- 
tion the fact that the paper not payable the Ruso bank, and for 
that reason became necessary for him get the ‘‘consent client 
send the same your bank instead the bank which client 
should September 6th counsel for plaintiff answered 
Odell’s letter September 3rd, follows: 


have had some difficulty about getting consent client send 
this paper. One the objections has been that have never had any 
positive statement from you that you were prepared make payment. 
However, have finally arranged that can send the paper the 
First State Bank Ruso with instructions hold them give you 
opportunity make payment interest and principal. Paper will 
probably mailed that bank during the day 


September 6th, the same day, counsel for the plaintiff forwarded 
the note suit the Ruso bank, with the following letter: 


this matter our understanding that Mr. Odell wishes make 
payment $1,000. account principal. You will please accept 
any payment may wish make and make indorsement such pay- 
ment his favor the note and return the note with check 
draft for amount paid. Mr. Odell should pay your charges this paper 
sent your bank his special request.’’ 


Counsel then asks that notified the receipt the papers, and, 
payment not made early date, ‘‘I will request the papers 
returned, but will communicate with you again that 
September 13th, answer letter September 10th from Odell, 
counsel for plaintiff wrote Odell suggesting that, could not 
Ruso make the payment, ‘‘let know, and will ask the Ruso bank 
send the paper your bank Balfour. the time sending 
supposed was your wish that the paper should ap- 
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pears from the defendant’s letter September 10th that had trans- 
ferred his activities the vicinity Balfour. had been near Ruso 
when negotiations for payment were opened July. 

October 1923, counsel for plaintiff acknowledged receipt 
check for $1,000 from the Ruso bank applied the Odell note. 
the letter counsel says that his client consents the bank’s holding 
the paper for ‘‘a time give Mr. Odell opportunity make further 
payments interest and principal. That, such payment not made 
within reasonable time, will prefer the note returned. 
October 1923, Odell notified counsel for the. plaintiff that had, 
September 12th, made additional payment $550 the Ruso 
bank applied upon the note; and, October 1923, counsel for 
plaintiff acknowledged receipt Odell’s letter, advising that payment 
$550 had been made the bank. Counsel says this letter that 
had not received remittance from the bank, ‘‘but presume will 
hands October 8th counsel for plaintiff wrote the Ruso 
bank, sending the abstract title, and requesting that the bank remit 
the payment $550. October 25th, counsel for plaintiff notified 
Odell that the check sent the Ruso bank for $1,000 had not been paid. 
Counsel suggested that Odell the bank and have the check paid 
and the $550 remitted. the same date counsel wrote the Ruso bank, 
attention these facts, and asking for immediate return 
the note and the abstract. November 14th, 1923, counsel who appear 
for the plaintiff the present action made written demand upon the 
Ruso bank for return the papers. The bank closed after payment 
had been made. 

heretofore stated, the controlling question one law. The de- 
cision this appeal necessarily turns upon the question agency. 
Whose agent was the Ruso bank? The coupon note, which was executed 
connection with the extension agreement, made payable plaintiff, 
Burch, but there place payment specified therein. This coupon 
for $132, representing installment interest upon the note suit. 
The principal note was payable Miles City, Mont., the Custer 
County Bank. That bank became insolvent, and closed 1922, having 
ceased operate bank prior the date when the notes were due 
and payable. 

may conceded for the purposes the decision, that the act 
sending the note the Ruso bank was one sense accommodation 
the maker. the other hand, sight must not lost the fact that 
the holder the note was not resident the city, even the state 
where the note was payable, and that the bank where presentment could 
have been made had passed out existence functioning institution. 
The holder lived Illinois. Whether was more less convenient for 
her designate place payment North Dakota than would 
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have been Montana the record does not show. course, the maker 
could insist paying the note the defunct bank Montana. did 
not so, but expressed wish that the note sent bank near 
where was then working, the end that might make payment 
thereon. not unnatural inference that the holder the note 
would prefer present for payment open rather than closed 
bank. suggestion was made the correspondence that waiving 
the right payment the closed bank Montana the maker was sur- 
rendering privilege which she esteemed valuable. think, upon the 
whole record, that debatable question which party was 
dated having the note presented for payment the Ruso bank. 

The Ruso bank was not the general agent either party. was the 
special agent one them. Such authority the bank had was con- 
ferred ‘‘for particular act transaction.’’ Section 6321, 1913. 
Whatever may said respecting the soundness attempted dis- 
between special and general agency, the statute makes it, and 
the facts clearly bring the relation the case bar, within the former 
definition. 

the disclosed this case, think that persuasive 
test, for the purpose determinating for whom the Ruso bank acted, 
may found answer the question, From whom did the Ruso bank 
receive authority act this special instance? The question really 
answers itself. The Ruso bank could not authorized the maker 
the note present for payment, receive payment, and indorse 
upon the payment made. The only person who could confer authority 
these things was the holder the instrument. The record shows, 
course, without dispute, that the holder the note sent the 
Ruso bank; instructed that bank hold it, receive any payment thereon 
which the obligor might decide make, indorse such payments upon 
the instrument, and transmit the money paid the holder. These 
instructions appear either specifically the correspondence 
necessary inference and implication from ‘the instructions actually 
given. not believe that the answer the question who was ac- 
commodated the waiver the right insist upon payment the 
defunct bank Montana controlling importance. the 
bar, the authority act with respect presentment, possession and 
receipt payment was received from, and given by, the payee. 
consequence that the maker suggested the name the Ruso bank 
the holder. was the power the transferee the instrument 
designate that bank, any other local bank, bank, she chose. 
Ordinarily, the bank which paper sent for collection the agent 
the payee. She elected the bank named the maker her repre- 
sentative present the note, receive the money, indorse the payment 
the instrument, and transmit the proceeds her Illinois. From 
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the facts stipulated, impossible, without doing violence the ele- 
mentary rules agency, find any basis which rest holding 
that the Ruso bank was the agent the Odells. 

have found ease the books identical its facts with the case 
bar. The authority deemed decisive the plaintiff Virginia- 
Carolina Co. Steen, Miss. 504, So. 47, (N. 
S.) 734, and note. that case the plaintiff was resident Memphis, 
Tenn., while the defendant did his business certain bank Corinth, 
Miss. Some time before the note became due, the defendant requested 
the plaintiff forward the instrument designated bank Corinth 
for collection. The note was payable the State National Bank, 
Memphis, Tenn. The plaintiff, requested, forwarded the note; the 
defendant paid the bank Corinth; and the latter institution, in- 
solvency having intervened, never forwarded the proceeds the plain- 
tiff. The court held that the bank Corinth was the agent the 
maker the note. The court said: 


appellant did not waive its right have the note paid there. 
was not asked waive this right. had interest serve 
waiving the same. Appellant only appellee’s selection 
the Tishomingo Saving Institution his agent receive the amount due 
the note and forward same for him. Such did not con- 


stitute the bank making the collection the agent the 


may suggested, passing, that acquiescence the part the 

payee the selection agent the maker transmit funds with 
pay the note was wholly unnecessary. Had the maker assumed 
that such was the nature the transaction, could well have sent 
check draft the bank Memphis, Tenn., where the note was 
payable. The court was apparently impressed with the idea that the 
payee was merely accommodating the maker sending the note the 
local that had interest its own serve doing so. One 
judge dissented. 

the case bar there was clearly waiver the right insist 
upon payment the Montana bank. This conclusion necessary, 
view the conduct the parties. Both payee and makers gave up— 
waived—a contractual right this connection. 

are not prepared concur, without reservations, the view 
that the payee note who resides another state has interest 
serve waiving the place presentment for payment, when 
the place named the instrument state other than that 
his the maker’s residence. think circumstances may easily 
imagined where would both advantageous and convenient for the 
payee waive the place payment and authorize agent present 
test can called. think that the sounder rule the one which 
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have applied the facts the case bar. The source the au- 
thority exercised the Ruso bank the transaction with the Odells 
ought point unerringly the principal. not suggested that 
the Odells acted fraudulently from any motive other than desire 
exercise their right under the contract pay and stop interest. There 
intimation that they had any suspicion that the Ruso bank was 
tottering the verge insolvency. may that, fraud were 
shown knowledge facts and amounting fraud 
bad faith, the Odells could held liable for whatever damages the plain- 
tiff might have suffered reason their conduct. That question 
not here. the absence fraud bad faith, the relation between the 
plaintiff and the Ruso bank must held that principal and 
agent. 

Agency imports delegated authority; and, course, implies that 
the principal has reposed some trust confidence the agent. Here 
the holder the note unquestionably put her confidence the Ruso 
bank, least the extent giving possession the note with the 
authority receive the payment which the Odells were prepared 
make. was the duty the holder present the instrument. The 
makers were not bound pay, unless the note was the possession 
the person whom payment was made, and could not lawfully 
come into the possession person for collection except the de- 
liberate and voluntary act the holder. The fact that some suggestions 
were made the maker which induced influenced the holder send 
the note the Ruso bank for collection does not alter the essential char- 
acter the transaction. principal, the law agency, the per- 
son for whom another acts, and from whom receives his authority 
act. the instant case the Ruso bank obtained its authority present 
the note, receive payment, indorse the amount paid the instru- 
ment, and transmit the holder, not from the obligor, but from 
the plaintiff. was clearly plaintiff’s agent. 

Moreover, the parties seem have acted accordance with or- 
dinary business custom. common practice, well known that 
may notice judicially, for nonresident holders notes send them 
local banks for collection, giving notice the debtor that the instrument 
may paid the designated place, notwithstanding another may 
stipulated the paper; and frequently resident makers, parties 
acting their behalf, suggest names local financial institutions 
which payment can conveniently made. safe say that one 
ever supposed that the local bank, thus coming possession promis- 
sory notes, the agent the obligors. Assume the bar that 
they did not want pay, and had requested the Ruso bank return 
their money, and that the bank had thereupon stopped payment the 
draft, and the Odells had thereafter become bankrupts. The plaintiff 
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would then here asserting that the Ruso bank was her agent, and 
without authority return the money the makers the note. 
course, her position would sound, and the Ruso bank would liable 


for damages resulting from the unauthorized return the payment 
made. 


The judgment reversed, and the action dismissed. 


HOLDER CERTIFICATES REPRESENTING 
FICTITIOUS INCREASE BANK’S STOCK 
NOT LIABLE STOCKHOLDER 


Furr Chapman, Com’r Insurance and Banking, Commission 
Appeals Texas, 286 Rep. 171 


The defendant, the request the managing officer bank, 
agreed become director and accept certain stock certificates 
order that might qualify director. The shares stock which 
the certificates purported represent were part fictitious 
increase the capital stock the bank. The defendant never sub- 
for the shares, never paid for them, and never promised 
pay anything. The bank was insolvent when the defendant received 
the certificates but this was unknown him. soon learned 
the bank’s condition repudiated all connection with the bank. 
Subsequently the bank was closed. was held that the stockholder’s 
liability could not enforced against the defendant, never 
became the owner shares the bank’s stock. 


Action Chapman, Commissioner Insurance and Banking, 
against Furr. defendant’s appeal from judgment for part 
the amount sued for, and plaintiff’s the Court 
Civil Appeals rendered judgment for the entire amount (276 475), 
and defendant brings error. Judgments reversed, and judgment rendered 
for defendant. 

Jno. Mackey, Breckenridge, for plaintiff error. 

McCartney, Foster McGee, Brownwood, and Hawkins, Hawkins 
David, Breckenridge, for defendant error. 


NICKELS, J.—The commissioner insurance and banking sued 
state bank respect shares—par value, $100 per share. Judg- 
ment for $6,544 (representing par amount shares and interest) 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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was allowed the district court, but recovery shares (claimed 
held Furr trustee for his infant son) was denied. The 
judgment was rendered upon verdict peremptorily per- 
emptory instruction favor Furr having been duly requested and 
refused. Upon Furr’s appeal and the commissioner’s cross-assignments 
(in respect the shares), the honorable Court Civil Appeals, 
Eleventh District, rendered judgment for the commissioner for $8,100, 
par value the shares, interest, 276 475. 

Many important questions are presented the assignments, and 
while writ error was allowed with particular reference the sixth 
assignment, study the record has convinced that Furr never 
became owner shares Breckenridge State Bank, and that, per- 
the peremptory instruction requested him (and whose refusal 
the subject the fifth assignment) should have been given. 

The shares purportedly evidenced the stock certificates 
question were part ‘‘fictitious increase’’ the capital stock, 
the banking corporation. Furr never subscribed for them, and never 
paid, offered pay, promised pay, anything whatever. The 
corporation had been organized some two years before the ‘‘increase’’ 
was attempted, and prior that attempt had not been stockholder 
the concern. point fact was away from the state when the 
was purportedly authorized, and never heard any pro- 
posal along that line, and knew nothing about the matter, until his 
return Breckenridge ‘‘just shortly prior November 12, 
The certificates were prepared and offered him November 1921, 
Baker, managing officer the bank, connection with request that 
Furr qualify director that the board (which had 
not existed that time) could procured order permit trans- 
action the bank’s business. Furr demurred this request first, 
but, upon. Baker’s further urgence, agreed become director and 
the certificates solely for the purpose enabling him 
qualify. The bank was hopelessly insolvent the time, but this was 
unknown Furr. discovered its condition day two after- 
ward, and promptly repudiated any and all connection with the bank. 
Its doors were closed November 12, 1921, and its affairs were taken 
over the commissioner. These facts are undisputed, and, while 
the record contains many other things, there nothing shown prevent 
these facts from being determinative the controversy. 

Ownership ‘‘shares’’ the sine qua non liability. Section 16, 
art. 16, Constitution; article 535, 1925. ‘‘Capital 
state bank that property represented by, procured with, the whole 
and every part the amount ‘‘lawful money the United 
which was actually received the bank from all its stockholders 
the consideration their contemporaneous and subsequent ownership 
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dition precedent original (article 377), sub- 
sequent the stock’’ (article 501, 1925). 
The property thus acquired the fund whose ‘‘impairment’’ 
detected and remedied the commissioner. Article 365, 1925. 

thus being the same thing the property described, 
necessitate outstanding certificates stock are not 
parts it; they are not the ‘‘shares’’ themselves, but, best, they 
are mere paper evidence ownership the Turner 
Cattleman’s Trust Co. (Tex. Com. App.) 215 831, and authorities 
there cited. Ownership may, and often does, exist without certification 
(Id.) paper recitals (Id.). there may total lack 
ownership with contemporaneous plethora adverse record declara- 

Even ownership ‘‘shares’’ basically essential liability, 
actual payment for the absolute requisite ownership, 
respect, least, such ‘‘shares’’ are here involved. Section 
art. 12, article 1353, 1925. The constitution declares 
that— 


corporation shall issue stock bonds except for money paid, 
labor done property actually received, and all fictitious 
stock indebtedness shall 


There may warrant for saying that stock issued under conditions 
forbidden the first clause not wholly void, since that result not 
expressly declared, but the last clause, with definiteness whose force 
cannot affirmatively requires that stock issued 
‘‘shall void.’’ That the latter clause means 
what says recognized Washer Smyer, Tex. 398, 211 
985, 1320, and Mathis Pridham, Tex. Civ. App. 58, 
1015. That which void not valid—it nothing. The 
thing which stock certificate supposedly represents, such 
itself has existence the certificate paper, and nothing more. Even 
shadow does not exist where there substance. 

one view the evidence, Furr indicated willingness get 
something for nothing accepting the stock certificate; another 
view it, desired only assist Baker and others out their diffi- 
but his purpose, whatever was, and whatever effort made 
achieve it, cannot substituted for that payment which was nec- 
essary keep the ‘‘shares’’ from being part ‘‘fictitious 
and, therefore, void. 

Our view that Furr never became the owner ‘‘shares,’’ and hence 
the condition necessary for imposition the statutory constitutional 
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liability does not exist. stating this conclusion, are not 
ful the decisions Washer Smyer, supra, and Thompsor 
First State Bank Amarillo, 109 Tex. 419, 977. respect 
both those cases one fact condition existed which does not exist 
here; namely, the holder the certificate delivered property kind 
for it, although was not the class property thought have been 
contemplated when the word ‘‘property’’ was used the constitutional 
provision noted. Washer Smyer, also, the rights innocent 
purchaser were involved, and the decision had those rights view. 
And Thompson Amarillo State Bank the ‘‘stock’’ was not, 
fact, intended ‘‘fictitious’’ the subject gift. 

view the conclusions expressed, other questions presented are 
immaterial. 

recommend reversal the judgment the Court Civil 
Appeals and rendition judgment favor plaintiff error, 
Furr. 

GREENWOOD and PIERSON, JJ.—Judgments the district court 
and Court Civil Appeals, reversed, and judgment rendered for 
plaintiff error. 


STATUTE PRESCRIBING FORM NOTES 
GIVEN FOR PATENTED ARTICLES 
HELD CONSTITUTIONAL 


Colt Co. Mitcham, Supreme Court Arkansas, 287 
Rep. 1008 


The Arkansas statute providing that note given payment 
patented article patent right shall void unless shows upon 
its face the consideration for which was given constitutional. 


Suit the Colt Company against Mitcham. From 
judgment for defendant, plaintiff appeals. Affirmed. 

$234.10, alleged due promissory note. The suit was 
defended the ground that the note sued was given for 
earbide generator and appliances without showing upon its face that 
was executed consideration patented article required 
statute. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 973. 
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The record shows that Colt Company foreign corporation, 
Mitcham executed written order addressed Colt Company 
its New York City office for one carbide generator and appliances. The 
written order was transmitted traveling salesman the office 
the Colt Company New York City and there accepted writing 
it. The article specified the order was shipped the company 
from New York City Mitcham Union county, Ark., and the 
latter executed his note for $234.10 payment therefor. The note was 
not executed printed form, and did not show its face that was 
executed consideration patented article. 

The circuit court, sitting jury, found that the note sued was 
void and that the plaintiff was not entitled recover thereon. From 
the judgment rendered, the plaintiff has duly prosecuted appeal 
this court. 

Stewart Oliver and Shackleford, both Dorado, Jean 
Jones, Little Rock, and Wilfred Roszel, New York City, for 
appellant. 

Gilliam, Dorado, for appellee. 


HART, (after stating the facts validity 
tion 7956 Crawford Moses’ Digest the only question raised 
appeal. conceded that the constitutionality the act has been 
sustained the following cases decided the Supreme Court this 
state and the United States: Tilson Gatling, Ark. 114, 
35; Wyatt Wallace, Ark. 576, 1105; Woods Sons 
Carl, Ark. 328, 621, Ann. Cas. 423, and 203 358, 
Ct. 99, Ed. 219; Ozan Lumber Co. Union County National 
Bank, 207 251, Ct. 89, Ed. 195; Columbia County 
Bank Emerson, Ark. 155, 110 214; Ensign Coffelt, 102 
Ark. 568, 145 231; Jonesboro Trust Co. Nutt, 118 Ark. 368, 
176 322; and Allen Riley, 203 347, Ct. 95, 
Ed. 216, Ann. Cas. 137. 

also conceded that the case last cited, and Patterson 
Kentucky, 501, Ed. 1115, was expressly decided that 
article the Constitution the United States, giving Congress 
the power promote the progress science and useful arts, does not 
deprive the states the right, under their police power, regulate the 
form and prescribe the effect negotiable instruments given for 
patented articles. The decision the case Woods Sons Carl, 203 
358, Ct. 99, Ed. 219, was also based upon the same 
this provision our Constitution the Supreme Court 
the United States. Columbia County Bank Emerson, Ark 155, 
110 214, was held that the exception contained the act, 


. 
7 
é 
4 


THE BANKING LAW JOURNAL 207 


applicable merchants and dealers who sell patented things the 
usual course business, contained section 7959, does not render the 
act invalid being unlawful discrimination; and the case Ozan 
Lumber Co. Union County National Bank, 207 251, Ct. 
89, Ed. 195, was cited support the decision. 

Counsel for the plaintiff, however, rely for reversal the judg- 
ment upon article the Constitution the United States, which 
provides that Congress shall have power regulate commerce among 
the several states, and they contend that this court and the Supreme 
Court the United States have left open this question because was 
unnecessary decision the contentions made any the cases 
heretofore decided. 

not agree with counsel this contention. the case 
Tilson Gatling, Ark. 114, 35, the court used this language: 

such act does not violate section art. the Constitu- 
tion the United States, giving Congress the power ‘to regulate 
commerce with foreign nations, and among the several states,’ and 
‘to promote the progress science and useful arts, securing, for 
limited times, authors and inventors the exclusive right their re- 
spective writings and discoveries,’ think settled the better rea- 
son, and the weight authority.’’ 

Wyatt Wallace, Ark. 575, 1105, the court had under 
consideration the act question, and expressly held that note given 
citizen this state for interest patent right, which does 
not show upon its face that was given therefor, void. true 
that the case contains discussion whether the act question 
contravention the interstate commerce clause the United States 
Constitution just referred to, but some importance that the same 
judge wrote the decision this case delivered the opinion Tilson 
Gatling, supra. 

Again, the case Woods Sons Carl, supra, the court had the 
statute question under consideration, and referred the 
Tilson Gatling, Ark. 114, 35, holding that the statute 
did not invade the power Congress promote the progress science 
and useful arts securing inventors the exclusive right their 
Continuing, the court said: 

difficult perceive any distinction between the validity the 
two statutes that regard for the Legislature had the rightful power 
pass one the statutes, had also power pass the other. the 
jurisdiction Congress over the subject patents and patent rights 
extensive exclude the power state declare void, unless 
made certain form, written obligations given consideration sales 
patent rights, patented articles, then also follows that the state 
powerless alter the established rules the law merchant 
permit defenses, not applicable other negotiable paper, made 


such paper given consideration sales patent rights patented 
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Following this discussion, the court said: 


Wyatt Wallace, Ark. 575 [55 1105], the precise 
question was presented there presented here, and the court held that 
there could recovery upon the note sued on.”’ 


This court committed the doctrine that the main purpose the 
act was enable the maker negotiable instrument, given for patent 
rights patented articles, make the same defense thereto, against 
any holder thereof, that could made against the original holder 
party whom was given. Roth Merchants’ Planters’ Bank, 
Ark. 200, 918, Am. St. Rep. 80; Warmack Askew, Ark. 
19, 1013, and Brenard Mfg. Co. Model Pharmacy 
(Ark.) 287 187. Hence, held these that the failure 
comply with the statute does not affect the validity the sale, but 
renders only the note absolutely void. 

has been held further that, though the note may void, the ven- 
dor may recover whatever may due him the contract sale from 
the vendee. the case Roth Merchants’ Planters’ Bank, 
Ark. 200, 918, Am. St. Rep. 80, support the principle 
law controlling the decision, the case Iron Mountain Helena Rail- 
road Stansell, Ark. 275, and other cases like character are cited. 
the Stansell Case, was held that, action for money due 
contract, change tickets issued the defendant violation the statute 
and delivered payment the debt, though illegal, may used 
evidence the amount due the contract. The court said that they 
were written confession that the maker had received the value ex- 
pressed them. 

Tod Wick Bros. Co., Ohio St. 370, one the cases cited 
with approval Woods Sons Carl, supra, said: 


right regulate the form and prescribe the effect paper 
taken commercial transactions has always been regarded belong- 
ing the states, and such right has been exercised this state during 
the whole period its 


Hence, was held that the act under consideration that case was 
not conflict with section the first article the Constitution the 
United States, nor with the act Congress, enacted pursuance thereof, 
relating the granting letters patent. 

well settled the decisions cited above and numerous other 
eases like character that state law which discriminates against 
goods outside the state, either respect the commerce clause the 
patent clause contained section art. the Constitution the 
United States, unconstitutional. not understand, however, 
that the Supreme Court the United States has gone the extent 
claimed counsel for plaintiff, has denied the power the state 
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prescribe form for notes given for patent rights patented articles, 
where such act does not directly affect interstate commerce. 

have already seen, our former decisions hold 
that the state, the passage the act under consideration the case 
bar, has gone further than prescribe the form notes given for 
patent rights and patented articles. The act general its applica- 
tion, and has not any wise attempted discriminate against goods 
manufactured and sold owners residing other states persons 
this state. The validity contracts sales such goods has been ex- 
pressly upheld this court sustaining the constitutionality the 
statute. Under our decisions, while recovery can had upon the 
note unless the form, still the note capable being 
used evidence arriving the terms the contract. 

After all, the practical effect our former decisions construing 
the statute limit the right recovery the terms the contract 
and give the purchaser the patent right patent article the right 
avail himself any defense may have the action. the ab- 
sence such statute, the purchaser would have that right against the 
owner such goods, whether sold him from within without the 
state. So, too, the absence such statute, only innocent pur- 
chaser for value the note before maturity would afforded any pro- 
tection against fraud the procurement the note other infirmities 
attached it, such that the patent was void not being novel and 
useful. short, innocent purchaser for value the note will stand 
the shoes his vendor. 

The result our views that adhere our former decisions 
the interpretation the statute, and hold that its enactment was 
valid exercise the police power and that interstate commerce only 
incidentally and remotely affected it. follows that the judgment 
will affirmed. 


PAYMENT CASHIER’S CHECK TRUSTEE 
BANKRUPTCY 


Rundlett Midland Nat. Bank, Supreme Court Minnesota, 210 
Rep. 630 


The purchaser property from trustee bankruptey delivered 
payment check, issued the defendant bank and pay- 
able the order the trustee. The bank paid the check the 
trustee upon his indorsement trustee and individually and the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 997. 


210 THE BANKING LAW JOURNAL 


trustee appropriated the proceeds. The bank was not the trustee’s 
depository. subsequently appointed trustee brought suit against 
the bank recover the amount the check. was held that the 
payment the check the bank was not violation the 
ruptey Act No. the general orders bankruptcy relating 
the designation depository banks courts bankruptcy and 
that the bank was not liable for the trustee’s misappropriation. 


Action Dean Rundlett, trustee bankruptcy the Lignite 
Coal Co., against the Midland National Bank and others. 
From order overruling plaintiff’s demurrer certain paragraphs 
the answer, appeals. Affirmed. 

Eaton and Selover, Schultz, Mansfield Bryan, all Minne- 
apolis, for appellant. 

Ueland Ueland, Minneapolis, for respondents. 


DIBELL, J.—The demurrer the plaintiff paragraphs and 
the answer was overruled, and appeals. 

The complaint alleges that the plaintiff trustee bankruptcy 
the Lignite Coal By-Products Co.; that Raymond Henderson was 
its former trustee; that sold certain its assets, and the purchaser 
gave him part payment check for $3,000, issued the 


defendant, payable the order ‘‘R. Henderson, Trustee Bank- 
ruptey’’; that the defendant knew that the check was purchased for 
delivery Henderson trustee bankruptcy the Lignite Co. 
payment assets the company; that Henderson indorsed his 
name trustee and individually; that the defendant 
paid him wrongfully and unlawfully, contrary the Bankruptey 
Act and the general orders and that converted the 
proceeds his own use breach his trust. 

The answer admitted that the defendant issued the check, that was 
indorsed alleged, and that paid it, and made certain denials 
and general denial. 

The plaintiff’s claim that this participation Henderson’s breach 
his trust necessarily resulted from the payment the check because 
the provisions section and section the Act 
(U. Comp. St. 1916, 9631, 9645) and No. the general orders 
relating the designation depository banks courts 
bankruptey and the deposit money therein and the withdrawal 
therefrom. Paragraph the answer, assailed the demurrer, denied 
that the defendant paid the check wrongfully negligently contrary 
the Act the general orders and denied 
that knew that the check was purchased for delivery the trustee 
the Lignite Co. 

This part the answer proper way defense. The bank was 
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not the trustee’s depository. The Bankruptey Act and the general 
orders bankruptcy refer deposits depository bank and checks 
thereon. Unless the payment the cashier’s check necessarily was 
participation Henderson’s subsequent breach trust the mis- 
appropriation its proceeds, there was participation. The answer 
its admission and averments does not show that was. not 
the cases cited nor anticipate the law which may applicable 
when the facts are shown the trial. 

The fourth paragraph denies information and belief that Hen- 
derson misappropriated the proceeds the check. This defense. 
Misappropriation essential the plaintiff’s cause action. 
were not alleged, the complaint would demurrable. 

Order affirmed. 


INSTRUMENT HELD NON-NEGOTIABLE 


Linkman’s Estate, Supreme Court Wisconsin, 210 Rep. 705 


instrument the following form— 


owe Jean 1,000 dollars. 
Linkman, 
25, 


non-negotiable. And action upon the holder must prove 
that was based upon sufficient consideration. Consideration 
not presumed the case negotiable instruments. the present 
case, the holder the instrument above described filed claim upon 
against the estate the maker. was held that the testimony 
established that the note was based sufficient consideration. 


Proceeding for allowance the claim Jean Tomkiewicz against 
the estate Erwin Linkman, deceased, Frank Weyenberg, ad- 
ministrator. Judgment for claimant, and administrator appeals. Af- 
firmed. 

Bottom, Hudnall, Lecher McNamara, Milwaukee, for appellant. 

Leo Slensby, Milwaukee (Leo Topolinski, Milwaukee, 
counsel), for respondent. 


ROSENBERRY, J.—The claimant filed claim against the estate 
Erwin Linkman, deceased, the sum $1,000, based upon the 
following 

owe Jean 1,000 dollars. 


Linkman, 
25, 
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The administrator objected the claim upon two grounds: (1) That 
had insufficient information regarding the claim and demanded that 
regularly proven open court; and (2) that such information 
had was the effect that such demand was not valid claim against 
the deceased. 

The matter was brought for trial. appears from the evidence 
that was druggist and had known Dr. Linkman for about 
ten years; they had been schoolmates and were good friends. Claimant 
identified the signature Dr. Linkman upon the writing, and was 
offered evidence. One Stanley Michalek was then sworn, and testi- 
fied that was behind the counter the drug store the claimant 
the time the that saw Dr. Linkman write out the docu- 
ment, hand Tomkiewicz, and the same time Tomkiewicz re- 
turned Dr. Linkman diamond ring which, gathered from the 
conversation, had been left security for the $1,000 which Tomkiewicz 
had given Dr. Linkman the night before. The court rejected the testi- 
mony Michalek, but, being the opinion that the writing imported 
consideration, gave judgment for $1,000 favor the claimant. 

requires argument citation authority sustain the 
proposition that the writing question was non-negotiable instru- 
ment. recited consideration, and none presumed under such 
have statute this state that contracts other 
than negotiable instruments import consideration where the considera- 
tion not expressed writing. was therefore incumbent upon the 
plaintiff, order establish valid and subsisting claim against the 
estate the deceased, prove sufficient consideration. Joseph 

The defendant here was not required and his pleadings did not 
assume any burden regard want consideration. was neces- 
sary for the claimant prove valid claim. was necessary 
prove good consideration promise pay. Jones Evidence 

There remains for consideration whether not the proof offered 
the claimant consideration was sufficient entitle him recover. 
appears without dispute that the memorandum was given contem- 
poraneously with the surrender the diamond ring. also appears 
that the diamond ring had been deposited security for the payment 
$1,000. The trial court regarded the testimony Michalek in- 
credible. While lacks frankness and the circumstances might 
some minds appear suspicious, that part the testimony relating 
the transaction the previous evening was not hearsay. was made 
the parties the arrangement the presence the witness Michalek, 
and their declarations were least admissible admission. ap- 
pears without controversy that Linkman the execution and. delivery 


q 

7 

q 
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the memorandum acknowledged himself for some reason in- 
debted the claimant. considered that the evidence not im- 
probable make entirely unworthy belief, and, believed, 
claimant sufficiently met the burden proof consideration en- 
title him judgment. 

Judgment affirmed. 


FAILURE BANK AFTER ISSUANCE 
CASHIER’S CHECK 


Leach Farmers’ Merchants’ Savings Bank Boyer, Supreme 
Court Iowa, 211 Rep. 536 


bank located outside county, Iowa, wrote the treas- 
urer county, asking for statement taxes due from cer- 
tain persons that county. The treasurer forwarded statement 
the amounts due, together with tax receipts, the bank. The 
bank thereupon forwarded the treasurer cashier’s check for 
the total amount, charging the individual accounts the taxpayers 
for the amounts respectively due from them. Before the 
check was presented for payment, the bank failed. appeared that 
the bank had not been designated depository for Sac county 
and that the county treasurer had authority deposit county 
funds the bank. was held that the relationship between the 
treasurer and the bank was that principal and agent and that 
the treasurer was entitled preferred claim for the amount 
the cashier’s check. 


Application county treasurer for order establishing 
claim against bank the hands receiver preferred claim. 
order was entered prayed, and the receiver appeals. The facts 
appear the opinion. Affirmed. 

Ben Gibson, Atty. Gen., Maxwell O’Brien, Asst. Atty. Gen., 
and Shaw Van Shaw Van, Denison, for appellant. 

Albert Walter, Sae City, for appellee. 


FAVILLE, J.—This cause submitted upon stipulation facts. 
The claimant the county treasurer Sac county, Iowa. The de- 
fendant bank located Crawford county, Iowa. The said bank had 
not been designated the board supervisors county, Iowa, 


similar decisions see Banking Law Digest (Third 
Edition) 130. 
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depository funds belonging said county and bond had 
been given said bank the county treasurer Sac county, Iowa. 
The treasurer had authority from the board supervisors Sac 
county, Iowa, send tax receipts said county the defendant 
bank. Some time the month February, 1924, the defendant bank 
wrote letter the claimant county treasurer, asking for state- 
ment the amount taxes due Sac county from certain persons. 
Upon receipt said letter the county treasurer forwarded the 
defendant bank statement the amount taxes due from the 
persons named, together with the tax receipts. Upon receipt the 
tax receipts from the county treasurer, the defendant bank forwarded 
the said county treasurer cashier’s check said bank, payable 
par through the Federal Reserve Bank Chicago, for the amount 
said taxes. The defendant bank charged upon its books the in- 
dividual accounts the taxpayers owing said taxes with the re- 
spective amounts due from them collected the amount thereof 
The cashier’s check was deposited the claimant local 
bank City shortly after received it, and before the same 
reached the defendant bank due course the latter had been closed 
and said check was dishonored. 

Upon this state facts, the claimant entitled preferred 
claim against the assets said bank the hands the receiver? 
The county treasurer had authority deposit county funds with 
the defendant bank, and had such deposit. The letter the 
county treasurer the bank not the record, but does appear 
that the county treasurer made out the tax receipts for the taxes due 
from the several parties listed the defendant bank and forwarded 
said executed tax receipts the defendant bank. gave any 
specific instructions the defendant bank, the same are not disclosed 
the record. clear, however, that the bank had authority 
deliver the tax receipts the taxpayers without payment the 
amount due. think that under the facts shown the manner 
dealing the bank had implied authority deliver the tax receipts 
the taxpayers upon payment the amount due. The claimant 
constituted the bank his agent deliver the tax receipts and receive 
payment. the amount taxes represented thereby. other rea- 
sonable construction can placed upon the transaction. The bank 
collected the taxes due from the various taxpayers and delivered 
said taxpayers the several tax receipts. that stage the 
proceedings therefore had its hands the funds which had 
and which was its duty deliver the claimant. had 
authority from the claimant deposit said funds the bank. 
The claimant, county treasurer, had lawful right deposit the 


| 


THE BANKING LAW JOURNAL 215 


same said bank. The claimant and the bank are both chargeable 
with knowledge that the claimant could not lawfully deposit said 
funds. There proof any direction the part the county 
treasurer the defendant bank what should done with the 
taxes when collected. What, then, was the legal status the parties? 
The bank had collected the taxes due the claimant and was bound 
account the claimant therefor. The relationship was not one 
debtor and creditor, but one principal and agent, the agent having 
funds its possession belonging the The agent had but 
one duty the premises, and that was deliver the funds col- 
lected its principal, the claimant. endeavored the 
medium sending its principal cashier’s check. This was not au- 
thorized the principal. Had there been specific directions 
remit check, draft, other instrumentality, would have 
entirely different question before us. Here there were such in- 
structions. The claimant was entitled the funds collected and 
held the bank upon demand therefor. This was not de- 
positor, but principal from agent. The bank such agent 
attempted send the funds collected its principal, the claimant, 
the medium cashier’s check. The means adopted proved 
futile. The funds were never delivered the principal. The 
agent still retained them, and they passed into the hands the re- 
ceiver. The claimant entitled them. The title said funds has 
been all times the claimant. The bank was the custodian thereof, 
holding the same agent for its principal. The case falls within the 
reasoning and the rule Messenger Carroll Trust Savings Bank, 
193 Iowa, 608, 187 545. 

Following the rule that case, hold that the relation prin- 
cipal and agent existed between the claimant and the bank; that the 
agent was authorized collect the amount due for taxes repre- 
sented the tax receipts its hands and was authorized deliver 
said tax receipts upon payment the amount represented thereby 
that there was authorization direction remit the claimant 
check, draft, any other manner than delivery the funds 
collected; that the funds collected remained the hands the 
principal, the defendant bank, and passed the receiver. The 
claimant was therefore entitled have his claim established pre- 
ferred claim against the said funds. 

bearing somewhat upon the question herein discussed, see Page 
County Rose, 130 Iowa, 296, 106 744, (N. 
886, Ann. Cas. 114. 

follows that the order the district court must and the 
same affirmed. 


i] 
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LOSS DUE TEMPORARY MISPLACEMENT 
SUBSCRIPTION WARRANT COVERED 
BANKER’S BLANKET BOND 


Manufacturers’ National Bank Troy United States Fidelity 
Guaranty Co., New York Supreme Court, Appellate 
Division, 218 Supp. 332 


The defendant company issued ‘‘banker’s blanket bond’’ 
which agreed indemnify the plaintiff bank for any loss 
money, currency, bonds, notes, other securities, which the 
bank might have pecuniary interest, which might hold 
collateral bailee, trustee, agent, sustained the bank 
through robbery, misplacement destruction, with without 
negligence the part the bank’s employees. 

While this bond was force and January 1926, cus- 
tomer the plaintiff bank delivered the bank’s assistant cashier 
subscription warrant which entitled the customer subscribe for 
bonds the Brooklyn Gas Company. Under the terms the 
warrant, the right subscribe expired three o’clock the 
afternoon January 15, 1926. The warrant should have been 
business time for the right subscription exercised. But, 
through oversight the part the assistant cashier, became 
mixed with other papers his desk and was misplaced. 

about eleven o’clock the forenoon January 15th, the 
customer asked the assistant cashier the warrant had been sent 
forward, telling him that the right subscribe expired 
that day. After extensive search, the assistant cashier found 
the warrant and immediately sent the National City Bank, 
the gas company’s agent the matter. The warrant arrived 
the National City Bank after three o’clock, however, and the cus- 
tomer’s right was lost. 

was held that the loss caused the misplacement the 
warrant was covered the bond notwithstanding the fact that 
was merely temporarily misplaced and not permanently lost and 
that the defendant company was, therefore, liable. 


Appeal from Trial Term, Rensselaer County. 

Action the Manufacturers’ National Bank Troy against the 
United States Fidelity Guaranty Company. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

The question this case the construction indemnity in- 
surance policy, called banker’s blanket bond. The terms the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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policy, excluding parts deem unnecessary the decision this 
case, are follows: The policy bond, after reciting that each 
annual premium based upon the total number the insured’s 
officers, clerks, and other employees, continues: ‘‘The underwriter 
hereby undertakes and agrees indemnify the insured and hold 
harmless from and against any loss money, currency, bullion, 
bonds, warrants, promissory notes, checks other similar 
securities, which the insured has pecuniary interest, held 
the insured collateral, bailee, trustee, agent, and whether 
not the insured liable therefor, sustained the insured 
effected with without negligence the part any 
the employees while the property actually within any the 
insured’s offices covered hereunder. The foregoing agreement 
subject the following conditions and limitations: (5) The 
value any securities for the loss which claim shall made here- 
under shall determined the average market value such 
securities the day preceding the discovery such loss. 


VAN KIRK, J.—On about January 1926, and while defend- 
ant’s blanket bond was force, customer plaintiff was the owner 
subscription warrant, the value which was assured right 
for bonds the Brooklyn Gas Company. that day 
delivered such warrant properly indorsed assistant cashier 
its bank, and instructed him transmit it, together with the sum 
paid for the bonds, and due time, the National City Bank 
New York City, the agent through whom his right must exer- 
cised. The time within which exercise that right expired 
the afternoon January 15, 1926. The assistant cashier, duly 
authorized perform such service the part the bank, received 
the warrant. The bank had provided security box, within which 
were compartments arranged for the safe-keeping outgoing business 
according the time when action must taken thereon, and was 
the duty the assistant cashier place this subscription warrant 
the proper compartment. had done so, the warrant would have 
been forwarded the regular course business sufficient time 
exercise the rights conferred therein. 

The assistant cashier, however, neglected deposit this warrant. 
laid upon his desk; mixed with other papers and was 
misplaced. About o’clock the forenoon January 15, 1926, 
the customer asked the assistant cashier had sent his sub- 
scription warrant, and told him that the time for exercising his right 
thereunder expired o’clock the afternoon that day. The 
assistant cashier thereupon made search for the warrant and found 
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drawer his desk among other papers. immediately sent 
the National City Bank, where arrived after its due hour, and 
the right subscribe was refused. The value the right sub- 
under this paper admitted, and the amount the judgment 
undisputed. also admitted and found that the bank has paid 
the customer, before this action was begun, the amount the loss 
sustained him. 

Appellant’s whole contention that the only loss against which 
the defendant indeminfied plaintiff was the physical loss specific 
kind property named the bond, and that the bond does not 
cover money loss not actually due the physical permanent loss 
specific property; that does not cover loss sustained reason 
misplacement valuable paper named therein, which was found 
too late, when valueless. 

think this construction too narrow. reading the policy 
suggests that the parties thereto intended that should cover broadly 
losses which were sustained consequence the misplacement any 
one the securities kinds property named the bond, and 
which misplacement was due the negligence the officers and em- 
ployees the bank. That the bond ‘‘blanket bond’’ has 
significance. The bond was drawn the defendant company, and 
must receive fair and reasonable construction, giving its words 
and expressions their usual and expected meaning, and the light 
the nature the transaction. Kean National Surety Co., 241 
252, 149 849. 

What, then, the usual meaning some the words and ex- 
pressions used? The bond secures against the loss ‘‘money’’ and 
Currency certainly money; consists common 
speech coin, government notes, and bank notes. But money means 
not currency only; means wealth, capital, property. money 
meant only there would reason for using the two 
words. ordinary expression, ‘‘loss money’’ means ‘‘money 
very common hear the expression, ‘‘he lost such deal’’; 
lost money such security.’’ Indeed, the loss bond would 
oceasion loss, the bond had money value; then but 
souvenir ill luck folly. The loss bond not confined the 
physical loss the paper which printed; the obligation pay 
gives the only value the bond, and, when the valid obligation there- 
lost, the bond lost. 

The meaning ‘‘misplacement’’ cannot questioned. means 
the accustomed way work, ought not be, misplacement 
the warrant. What else could the parties have thought the word 
meant? Misplacement article certainly does not contémplate 


; 
4 | 
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permanent loss the article, would happen case ‘‘destruc- 
word used the bond along with ‘‘misplaced.’’ paper 
misplaced, lost reason misplacement until found, and 
finding does not establish that was not lost while misplaced. The 
search for might occasion damaging delay. The bond covers mis- 
placement while the property actually within any the insured’s 
offices covered thereunder; the expression does not contemplate 
permanent physical loss. Ordinary meanings the word 
are ‘‘by means of,’’ ‘‘in consequence of,’’ reason of.’’ 

think, first, that within the meaning this bond the subscrip- 
tion warrant was lost through, consequence of, misplacement, 
which turn was due the negligence employee; while lost 
became valueless; its life had expired; was longer valuable 
piece.of property; was destroyed. There was the actual loss 
the warrant. 

think, second, that, giving the words the bond their ordinary 
meaning, applied this particular case, the underwriter agreed 
this ‘‘banker’s blanket bond’’ indemnify the plaintiff against any 
loss,’’ ‘‘loss value,’’ sustained consequence of, the 
result of, the misplacement the subscription warrant through the 
negligence the assistant cashier while the property was actually 
within the insured’s offices, even though the misplacement the war- 
rant not considered the equivalent its physical loss. 

The condition ‘‘that the value any securities for the loss 
which claim shall made hereunder shall determined the aver- 
age market value such securities the day preceding the discovery 
such loss’’ referred sustaining appellant’s contention. 
our view, this was not added for the purpose limiting 
the terms the bond, defining what was intended the word 
The key word the condition not but ‘‘value’’; 
the words ‘‘for the loss which claim made’’ constitute merely 
modifying and descriptive the the value 
the only kind property named the bond which has constantly 
fluctuating value; because that fact the other kinds property are 
not mentioned. Securities fluctuate value from day day. Whether 
they are listed over the counter securities, their sales are quoted 
the financial sheets. Their prices rise and fall sales are made; 
the average these selling prices show the average market value 
the security given day. 

The value security for which defendant liable always 
important question, and often sharply contested one. May 
recovery had for the highest price, the average price, order 
fix market value? And within what period time finding the 
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market price confined? The parties here this condition re- 
moved this vexed question from dispute, and such was the one purpose 
adding it. this condition limited the bond cover physical loss 
only property, think there would meaning the provisions 
the bond, which provide for indemnity against loss money sus- 
tained the insured through, consequence of, the 
ment valuable paper while actually within the insured’s 
offices. 

Let take illustration: One the valuable papers named 
the bond promissory note. Assume that the maker financially 
irresponsible—in common speech, execution proof—and that the ob- 
ligation the indorser alone makes the note valuable. employee 
the bank misplaces this note, that, when the time for protest 
arrives, not found, lost, and the indorser thus discharged 
liability. The bank thereby suffers money loss reason the mis- 
placement the promissory note through the negligence em- 
ployee and while the note still the bank. our view, such 
loss would come within the terms this bond and would parallel 
the loss the present case. assume that note, delivered 
the bank for collection, misplaced, and remains until the statute 
limitations has run against it; not the note lost, unless the in- 
dorser waives the statute? 

The judgment should affirmed, with costs. All concur, except 


HENRY KELLOGG, (dissenting)—Mr. Justice VAN KIRK 
interprets the words ‘‘any loss money’’ mean any financial 
loss, any damage. That reading makes superfluous the words 
bullion, bonds, debentures, scrip, certificates, warrants, 
transfers, coupons, bills exchange, promissory notes, checks, other 
similar which follow the word With these 
words omitted, the bond would insure against ‘‘any loss money 
through robbery, larceny (whether common-law statutory), 
burglary, theft, holdup, misplacement, destruction,’’ and the precise 
meaning which Mr. Justice VAN KIRK gives the bond would 
expressed. The words which seeks omit are present the bond 
for some useful purpose. ‘‘currency,’’ ‘‘bullion,’’ ‘‘bonds,’’ 
‘‘warrants,’’ the only ‘‘loss’’ possible 
physical loss. having been used the sense concrete 
such items, cannot, the same sentence, have been used ex- 
press abstraction, such signified the words 
‘‘damage.’’ Clearly the loss intended the loss physical 
thing. This conclusively shown the following provision the 
bond, viz.: 
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value any securities for the loss which claim shall 
made hereunder, shall determined the average market value 
such securities the day preceding the discovery such 


think there should reversal and dismissal. 


BANK AGREEING PAY DEPOSITOR’S 
CHECKS LIABLE HOLDER 


Humpert Citizens’ State Bank Talmadge, Supreme Court 
Kansas, 250 Pac. Rep. 1077 


bank, which agrees pay its depositor’s checks, drawn 
against drafts attached bills lading representing shipments 
against which the drafts are drawn, will liable the holder 
check issued the depositor. The bank will not permitted ‘to 
-dishonor the check and apply the proceeds the draft the satis- 
faction unmatured note the depositor held the bank. 
The question whether the president the bank whom the 
agreement was made was authorized make the board di- 
rectors immaterial. After agreement this kind has been 
far carried out and acted upon, the defense lack authority 
not available against the bank. 

this case, the defendant bank agreed with one its de- 
positors, grain dealer, that would pay checks drawn the 
bank him and used the purchase grain provided would 
deposit sight drafts drawn the persons whom shipped the 
grain with bills lading attached. The bank’s agreement was 
pay the checks out the proceeds the drafts, regardless the 
state the depositor’s with the bank. The depositor pur- 
chased grain from the plaintiff and delivered her his check 
the bank for the purchase price. then deposited the bank 
sight draft drawn the consignee the grain which was at- 
tached bill lading covering the shipment. The bank collected 
the proceeds but when the check was subsequently presented, re- 
fused pay it, claiming the right apply the proceeds the 
draft the satisfaction note the depositor which held 
and which note was not yet due. was held, stated, that the 
bank was liable the plaintiff the check. 


Action Humpert against the Citizens’ State Bank Tal- 
madge. From judgment for plaintiff, defendant appeals. Affirmed. 

Millikin, Salina, for appellant. 

George Bischoff, Rugh, and Karl Rugh, all Abilene. 
for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1025. 
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JOHNSTON, J.—This action was brought Humpert 
against the Citizens’ State Bank Talmadge recover upon check 
for $1,307.83, the purchase price wheat sold her James Borin, 
and which alleged the bank had agreed pay, but had refused 
payment upon presentation the check. The plaintiff recovered, and 
defendant appeals. 

James Borin was grain dealer, and was effect alleged that 
under agreement the bank undertook finance the grain opera- 
tions Borin this: That Borin was authorized give his checks, 
drawn the bank, persons from whom purchased grain, and 
should deposit the proceeds sales the bank depositing there 
sight drafts drawn consignees, with bills lading attached, and 
was agreed that the checks would paid out such proceeds, re- 
gardless the state Borin’s account with the bank the time. 
was further alleged that Borin purchased 984 bushels wheat 
from the plaintiff November 15, 1924, and gave her his check 
the bank for the purchase price, $1,307.83, and that then deposited 
the bank sight draft with bill lading attached, the proceeds 
the wheat, but, when the check given plaintiff reached the bank, pay- 
ment was refused, although the bank had previously received the 
proceeds the wheat purchased Borin. Instead paying the 
check, had agreed do, had converted the proceeds the 
payment note which the bank held against Borin, note that was 
not yet due. The bank denied the agreement alleged the plain- 
tiff, but admitted the issuance the check and the refusal pay- 
ment, and further stated that the check was not paid because there 
were not sufficient funds placed Borin’s credit the bank meet 
the check. 

The principal contention the case was the existence the agree- 
ment mentioned. Upon that question there was direct conflict the 
evidence. Testimony was given Higdon, the president the bank, 
with whom the arrangement with Borin was made, the effect that 
there was agreement that Borin’s checks were paid without 
regard his deposits the bank, nor that was favored 
treated any other way than ordinary customer was treated. 
Borin, the other hand, testified that his agreement with the bank 
was substantially had been alleged the plaintiff her petition. 
The course business with the bank and some accompanying 
tend support Borin’s version the transaction. 
the business was conducted, Borin’s checks were paid they came 
the bank, some cases before the proceeds the sight drafts had 
been returned, and also when Borin’s account was overdrawn. The 
books the bank showed that many the checks paid were entered 
overdrafts. The jury found that the agreement relied ‘plain- 
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tiff was made. the finding the affirmative, the jury added the 
words, ‘‘according the routine The added words 
were interpreted the court referring the routine business 
the payment the checks Borin. view the fact that 
four other answers the jury found that the agreement was made, 
think the expression was correctly interpreted, least that did 
not have the effect neutralizing the affirmative findings that the 
agreement was made. 

The agreement found have been made between the bank and 
Borin was part for the benefit plaintiff and others from whom 
grain was purchased, and plaintiff was therefore entitled avail 
herself the agreement. case similar some respects Ballard 
Bank, Kan. 91, 136 935, 1916C, 161, where the bank 
agreed with customer, who was stock dealer, that purchasing 
live stock might give checks payment and the bank would pay 
them, when they were presented the drawer should have resold the 
stock and deposited the proceeds the bank. Upon that agreement, 
stock was purchased the dealer, checks the bank were issued 
payment the stock, sales the stock were made, and the proceeds 
deposited the bank. The checks were not paid when presented, but 
the funds deposit were applied the payment pre-existing 
debt. was held that the holder the check could maintain action 
against the bank and recover the amount it, although did not 
know the agreement between the bank and the stock dealer, and 
although nothing was said about when the deposit was made. The 
court that case made quotation from another that pertinent 
here: 


the authorities are agreed upon the rule law, declared 
the above case, that bank which accepts deposit money made 
depositor for special purpose, under agreement that will 
pay the amount when needed for that purpose, cannot rightfully ap- 
propriate such deposit discharge the depositor’s indebtedness it.’’ 


appears that the day which the plaintiff’s check was re- 
fused Borin had $3,206.75 his the bank, but, already 
stated, most was applied the payment note Borin that 
was not yet due. Something said the effect that the bank had 
notice the outstanding checks given for wheat purchased, and 
therefore had right treat the money the property Borin 
general deposit, and subject the payment Borin’s debt. 
far the matter notice concerned, appears that the bill 
lading, which included the plaintiff’s wheat, indicated what was 
given for, the destination the wheat shipped, whom was con- 
signed, and whom was shipped, including the quantity wheat 
bushels and weight. Even the bank had notice that the check 
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was given for wheat, would still liable upon the basis the 
agreement made between and Borin. Authorities which are ap- 
plicable some features the case are Saylors Bank, Kan. 
515, 163 454, Seoby Bank, 112 Kan. 135, 211 110. the 
Case was said that: 

the evidence shows that during the summer and autumn 1918 
there was arrangement understanding between Witham and the 
bank that was draw checks the bank pay for cattle pur- 
chased him, and that was deposit sight drafts with the bank, 
drawn the commission company, for shipments, and that the 
bank would honor and pay such checks, regardless the state 
Witham’s account, the defendant 


There contention that the president the bank had 
thority make the agreement shown plaintiff’s evidence, but that 
the cashier the officer authorized administer the bank’s financial 
affairs. The record discloses that the president, Higdon, was the 
officer who controlled and managed the affairs the bank and 
supervision over its daily affairs; but even not regarded 
one-man bank, the authority exercised Higdon had not been 
confirmed the directors, sanctioned long-continued usage, his 
arrangement with Borin had been far acted and out that 
the defense lack authority not available the bank. Ballard 
Bank, supra. 

Some complaint made ruling the admission testi- 
mony, well the refusal instructions requested, and those 
given; but view what has already been determined, and the au- 
thorities cited, none them afford ground for reversal. 

Judgment affirmed. 


LIABILITY BANK FOR FRAUDULENT ACT 
VICE-PRESIDENT 


National City Bank Carter, Fed. Rep. (2d) 940 


Where the vice-president bank participated scheme 
defraud aged depositor his money, the de- 
positor’s withdrawal large sum, thereby enabling the other con- 
spirators secure possession it, was held that the bank was re- 
sponsible for the vice-president’s fraudulent act. verdict favor 
the depositor, however, was reversed the ground that the trial 
court erroneously admitted evidence other similar schemes 
which the vice-president had previously participated. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 867. 
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Action Edward Carter against the National City Bank. Judg- 
ment for plaintiff, and defendant brings error. and re- 
manded for new trial. 

Anderson, Ketchum, and Smith, all Memphis, Tenn., 
the brief), for plaintiff error. 

Sam Bates, Memphis, Tenn. (L. Graves, Memphis, Tenn., 
the brief), for defendant error. 


DENISON, J.—In the court below Carter recovered tort 
judgment against the bank, action based the theory that the 
bank, through its vice-president, while was acting within the scope 
his employment the bank’s agent, participated swindling Car- 
ter out large sum money. More detail, plaintiff’s theory, 
which there was testimony tending support, and which was accepted 
the jury, was this: Carter, aged, gullible, and living West Vir- 
ginia, left his home Little Rock. first arranged with his 
home bankers that would draw out his money and transfer 
Little Rock, found there the desirable investment expected. 
Later fell with, Collins and associates, professional and typical 
confidence men, who easily interested him their plans for some 
vastly profitable use his money, and thereupon they brought him 
Memphis. was necessary their plans that should get his 
money away from his home bankers, who would naturally look out for 
him, and place where, when should reach the point wanting 
his money quickly, give them meet the emergency which the 
scheme would develop, could get without embarrassing delays, 
warnings, inquiries, and for this purpose the conspirators must have 
what Collins witness called banker. 

Inquiring the underworld Memphis for this ‘‘right’’ banker, 
was directed Huntley, the vice-president, and ordinary mat- 
ters the active manager, the bank affairs. Thereupon plan was 
arranged between Collins and Huntley, which, including what was un- 
derstood well what was said, contemplated that Collins should 
bring Carter Huntley the bank; that Carter should open de- 
posit account and draw for his West Virginia funds; that when the 
drafts were cashed, and the money was the bank Carter’s credit, 
Collins would informed; that when, thereafter, Carter should want 
the for delivery the conspirators, should get quickly; and 
that, during the progress the scheme, Huntley should whatever 
there was opportuntiy for disarm suspicion, and let the scheme 
without interference. For his services, silence, Huntley 
would receive per cent. whatever Collins succeeded getting 
out Carter. 

The plan was out. After the funds had been deposited, 
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Carter came in, wanting the entire amount cash hurry. Hunt- 
ley personally cashed his check. Carter gave the money Collins, 
who disappeared; and after few hours when Carter became sus- 
picious and came into the bank, Huntley reassured him, and thereby 
aided delaying complaint until Collins had time enough get 
away. 

Upon this theory fact (which for the purpose this review 
must accept true, because the jury did), the bank claims that did 
nothing except receive Carter’s money when wanted deposit 
it, and pay back him when wanted draw out, and that 
responsibility for Huntley’s personal participation the 
swindle. duty were charged against the bank, except the duty 
warn Carter, when the cashier knew that the withdrawal the 
money Carter was only step swindle which was going on, 
and the only violation duty charged were the failure give this 
warning, might well that cause action would appear, though 
few banks would wish deny that, least ethically, they owed such 
duty warn. The duty here involved more fundamental. 
receive and keep the depositor’s money, faithfully, for 
gross and obvious violation this duty receive and hold 
the money conscious step aid third party’s plan steal 
it. The performance this duty was within the scope Huntley’s 
employment the bank; and, Collins’ testimony true, Huntley 
was bribed conduct himself vice-president aid de- 
frauding the depositor. think the bank cannot escape liability, 
suit where the jury accepts this theory fact. 

Upon this theory the case easily distinguishable from the Kean- 
Bank Cases (C. A.) 294 214, and (2d) 203, which 
there was room say that Huntley was dealing with the bank, rep- 
resenting himself hostile principal, rather than for the bank, 
here, and should classified with those cases which impute liability 
the principal, rather than with those which decline so. Arm- 
strong 204 272, 282, Ct. 270, Ed. 482; 
Curtis, Collins Holbrook Co. 262 215, 222, Ct. 
570, Ed. 956; American Bank Miller, 229 517, 
Ct. 883, Ed. 1310; Skud Tillinghast (C. 195 
115 83. Hence cannot say that verdict should have 
been instructed for defendant. 

Complaint made because testimony was received statements 
made Carter Huntley immediately after the money had been 
given Collins and when was presumably escaping. The objec- 
tion upon the theory that this supposed the statement 
conspirator, but that was made after the conspiracy was ended. 
From this point view does not seem that the conspiracy ended 
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until Collins was beyond reach, and the reassuring statements charged 
against Huntley were well calculated aid the perfecting the 
fraudulent scheme; but there look the rule evi- 
dence conspiracy Huntley was the agent the bank; his 
agency had not ceased when Carter came him, the representative 
the bank, for consultation and advice; and when Huntley said that 
did not think was confidence game, that probably Carter 
would get his money back, Huntley knew that Carter regarded his 
voice the voice the bank, and Huntley was assuming for the bank 
the appropriate role adviser this emergency. There was error 
receiving this proof. 

The court directed the jury that, found for the plaintiff, 
should with interest from the date when the money was lost. 
said that such allowance interest discretionary with the jury and 
not but exception was taken this part the charge. 
also urged reason why the court should not listen 
Carter’s complaint that was himself engaged with Collins 
scheme defraud others, and hence has unclean hands. This con- 
tention needs consideration, for other reason than because 
was not made the court below. The motion for directed verdict 
was planted upon other grounds, elaborately specified. 

more serious objection remains. The vital question fact was 
whether Collins, charging Huntley with participation the scheme, 
Huntley, denying all it, told the truth. about 
this time Huntley had been engaged another scheme the same 
general type, whereby some other depositor was similarly 
swindled Huntley’s intentional aid, the testimony indicating 
would have been, least might have been, admissible tending 
show whether Huntley received Carter’s deposit with honest 
with dishonest intent; but such evidence criminal case tends 
put the defendant trial for other crimes, and even 
case confuse the issue, its admission must kept within strict 
limits. Upon the trial this case, evidence was received that 
about this time one Lorton deposited money with this bank through 
Huntley, drew out with Huntley’s knowledge, and then lost 
confidence game similar that perpetrated Collins; but there 
was nothing tending show any connection with Collins, that Hunt- 
ley had reason suspect anything wrong the Lorton transaction. 
The admission this evidence was error; went beyond the per- 
missible limits. each these transactions the bank 
less, unless for Huntley’s guilty intent; lacking evidence such in- 
tent the second, that transaction cannot serve show such intent 
the first; otherwise, each might serve prove the critical intent 
the other, though fact existed neither. 
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There was also error admitting the testimony Sugg. said 
that post office inspector discovered, about the time the 


Carter transaction, that Huntley was dealing war savings stamps 


extent prohibited law, and testified that told the bank’s 
president about this some three months after the Carter incident. 
Neither ignorance the president those transactions the time 
they occurred, nor his knowledge this later date, could have any 
bearing any issue the case. 

cannot say that the error admitting these two matters evi- 
dence was not prejudicial the bank; probably was. The in- 
ferences which doubtless were argued would likely have ma- 
terial effect deciding the issue Huntley’s good faith. 

The judgment reversed, and the case remanded for new trial. 


EMPLOYMENT PERSONAL COUNSEL 
EXECUTOR 


Galt Davis, Court Appeals District Columbia, Fed. Rep. 
(2d) 1012 


One several executors will cannot, against the wishes 
his associates and, without authority court, employ personal 
counsel and charge the counsel’s compensation against the estate. 


the matter the estate Ralph Galt, deceased. From 
order sustaining the objection Henry Davis and another, exe- 
cutors, petition their coexecutor, Rachel Galt, for allow- 
ance out the estate pay counsel individually employed, and dis- 
missing petition, Rachel Galt appeals. Affirmed. 

Gardiner, Washington, C., for appellant. 

Davis, Washington, for appellees. 

VAN ORSDEL, Galt died the District Co- 
lumbia May 17, 1923, leaving last will and testament, which 
named executors his wife, Rachel Galt, plaintiff herein, 
and Henry Davis and William Betts. The will was duly pro- 
bated, and letters testamentary were issued the executors. the 
first account the executors, approved and passed the court No- 
vember 25, 1924, there was included item $500 attorney’s fees 
for professional services rendered. 

Appellant filed petition the court below, asking for allow- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 384. 
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ance out the estate pay counsel employed her ‘‘to protect 
her and advise her with reference the conduct and business and 
affairs her late husband, and the manner administering her late 
husband’s The coexecutors answered the petition, objecting 
and protesting against the employment petitioner counsel, and 
denying her lawful right without their consent. From 
order dismissing the petition, petitioner appealed. 

The sole question presented whether not one several execu- 
tors administrators may individually employ counsel represent 
him advise him with respect the administration the estate, 
without the consent and approval his coexecutors administrators, 
and without the order approval court, and charge the reasonable 
cost such employment against the estate. 

The administration estates, either executors administra- 
tors, under the control the court; and while executors are selected 
the testator because the special confidence reposed the testa- 
tor their judgment, integrity, and business ability carry out his 
wishes, their conduct connection with the management, settlement, 
and disposition the estate subject the supervision and approval 
the court. Where there are two more executors named the 
testator, contemplated that they will co-operate carrying out 
the wishes the testator; and would objectionable and unwise 
permit one the executors, without the consent his associates, 
the authority the court first obtained, inject into the administra- 
tion the estate professional adviser selected and individually em- 
ployed him. 

Undoubtedly the executors, majority them, would have the 
right employ counsel, seems have been done this case, 
‘advise them respect their duties. also true that in- 
dividual executor has the right, upon his her own responsibility, 
secure the advice counsel his her individual duty han- 
dling the affairs the estate; but allow one three executors 
intrude his personal attorney into the affairs the estate, without 
authority the court first had and obtained, and against the wishes 
his associates, would produce situation not contemplated the 
testator and detrimental the harmonious administration the es- 
tate. This, think, should not permitted. 

While, have suggested, competent for individual 
executor employ his own account counsel advise him with 
respect his duties, the compensation for such services cannot en- 
forced liability against the estate. The doors the court are 
always open one two more executors present complaints 
the conduct his coexecutors; and, deemed advisable, 
within the power the court upon such complaint authorize the 
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employment counsel, and charge the compensation therefor 
against the estate. appellant felt aggrieved the manner which 
the estate her deceased husband was being administered, and 
deemed important that additional counsel should employed, she 
should have applied the court for order this effect. Not hav- 
ing done this, she not position enforce her claim for com- 
pensation. 
The decree affirmed, with costs. 


ACCOMMODATION MAKER LIABLE NOTE 


Central Bank Bingham Perkins, Supreme Court Idaho, 251 
Pac. Rep. 627 


The defendant signed note for $2,500, payable bank, 
the request the promoters mine, one whom was the 
cashier the bank. The note was signed order enable the 
promoters obtain loan $2,500 from the bank. was un- 
derstood that the note would not negotiated, that the promoters 
would pay it, and that the defendant would not required pay 
it. The promoters received the money from the bank but failed 
pay back. The bank failed and the defendant was called 
pay the note. was held that was liable the note even 
though received consideration for the execution thereof, 
signed the note with the intention lending his credit the 
promoters the mine, and they received the consideration. 


Action the Central Bank Bingham against Jesse Perkins 
promissory note. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Geraint Humphreys, Montpelier, for appellant. 

Bagley, Judd Ray and Charles Hart, all Salt Lake City, 
Utah, and Arthur Hart, Preston, for respondent. 


promissory note given appellant Citizens’ State Bank Bing- 
ham, Utah. The grounds which sought reverse the judg- 
ment are: That certain findings are not sustained the evidence; 
that appellant received consideration for the note; that the note 
was delivered condition that the maker would not held for its 
payment; and that, since the note was signed Idaho and both the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 42. 
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payee bank and respondent are Utah corporations, not having com- 
plied with the laws this state relating the doing business 
foreign corporations this state, the action cannot maintained. 

Kelly was cashier the Citizens’ Bank and brother-in-law ap- 
pellant. Webb was president company developing coal mine; 
Thurman was its attorney; Kelly was its treasurer, actively interested 
the promotion; appellant was stockholder. Webb and Thurman 
went Montpelier, Bear Lake county, this state, told appellant 
that the bank had already loaned the officers the coal company all 
the money the bank examiner would permit, and that Kelly had sent 
them ask him sign note the Citizens’ Bank for $2,500 the 
bank could lend that amount used the development the coal 
mine. Appellant refused unless Kelly ‘‘was really desirious 
signing Being assured telephone that such was Kelly’s desire, 
signed note due days, which received mail and sent 
mail the Citizens’ Bank. the failure the Citizens’ Bank, 
the note went into the hands the receiver and was, order the 
Utah court, assigned appellant. The evidence shows that the note 
was signed enable Kelly and the other promoters the coal mine 
get $2,500 from the Citizens’ Bank. was the understanding also 
that the note would never negotiated, and that appellant would not 
required pay it. The note was not paid, and the renewal note 
was given take the first one. The promoters got the money 
the note and failed pay back, the Citizens’ Bank failed, and ap- 
pellant was called pay the note. The findings are sustained 
the evidence. 

that respondent stands the shoes the Citizens’ 
Bank and that any defense appellant could have made action 
the Citizens’ Bank was available against respondent, the fact that 
the maker received consideration for the note will not excuse him 
from having pay it. was accommodation maker; signed 
the note without any consideration moving himself, with the in- 
tention lending his credit the promoters the mine. The note 
was given the bank for the accommodation the promoters, and 
they received the consideration. That the accommodation maker re- 
ceived consideration not defense the payment the note. 
5896. Farmers’ Nat. Bank Pilger Ohman, 112 Neb. 491, 
199 802; Seymour Co. Castell, 160 La. 371, 107 So. 
Commonwealth Nat. Bank Goldstein (Tex. Civ. App.) 261 
539; State Bank Forsyth, Mont. 249, 108 914; Skagit State 
Bank Moody, Wash. 286, 150 425, 1916A, 1217; 
German American State Bank Watson, Kan. 686, 163 837; 
Warren Nat. Bank Suerken, Cal. App. 736, 188 613; Mulany 
Murray, Mont. 245, 216 1105; Security Nat. Bank West, 
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120 Kan. 434, 243 1014. See, also, Brannan’s Negotiable Instru- 
ment Law (4th Ed.) 29. 

The fact that the note was made payable and delivered the 
bank does not make the bank the accommodated party. Neal Wil- 
son, 213 Mass. 336, 100 544; Nalitzky Williams (C. A.) 
237 802; Federal Reserve Bank Crothers (C. A.) 289 777; 
Luverne State Bank Dailey, 688, 200 793; Farmers’ 
Nat. Bank Ohman, 112 Neb. 491, 199 803; Skagit State Bank 
Moody, supra; German American State Bank Watson, Kan. 
686, 163 637; Security Nat. Bank West, 120 Kan. 434, 243 
1014. See, also, Brannan’s Negotiable Instrument Law, 280 seq. 

The trial court permitted the introduction evidence that the 
note was delivered the agreement that its maker would not 
required pay it, but that payment would required from those 
who received the consideration. While the authorities seem 
substantial accord that, against persons not holders due course, 
evidence admissible prove contemporaneous oral agreement 
that the instrument was take effect only the performance 
condition, means follows that appellant was entitled prove 
agreement that would not required pay the note the 
bank. was distinctly understood between appellant and the pro- 
moters, including the cashier, that the note was used secure 
funds the bank for the promoters, and the note was delivered for 
that express purpose. The position appellant that, having signed 
the note with the understanding that would used his brother- 
in-law cashier and the other promoters for the purpose borrowing 
money from the bank, the bank loaned the money his note 
and the promoters did not pay back, they had 
ought now defeat payment the note because the cashier, one 
the parties accommodated, told him would not required pay 
it. The was not delivered with the understanding that would 
become operative only the performance condition. There was 
condition attached its delivery; and parol evidence that the ac- 
commodated parties assured appellant that would never re- 
quired pay the principal interest the note should not have 
been admitted. tended vary the terms the written contract. 
Burke Dulaney, 153 228, Ct. 816, Ed. 698; Bank 
California Starret, 110 Wash. 231, 188 410, 177; 
Would Hondins, Colo. 400, 222 404; First Nat. Bank Wolf, 
208 Ill. App. 283; Stevens Inch, Kan. 306, 158 43; Stratton 
Shaffer, 103 Okl. 28, 228 772; Brannan’s Negotiable Instrument 
Law (4th Ed.) 145 seq., and note commencing 
par. 421; Farmers’ State Bank Farsstrom, Or. 97, 173 935. 

Appellant relies Central Bank Stephens, Utah, 358, 199 
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1018. The facts the two cases are materially different. the 
Stephens Case, there was consideration for the note; there the note 
appears have been delivered the representation the cashier 
that would not used negotiated, nor was the maker told that 
the note was ‘‘to enable him (the cashier) raise money.’’ this 
the bank parted with $2,500 for the note, and the maker was told 
that the note was used make loan the promoters. 
said that our position contrary First National Bank Reins, 
Idaho, 248 that case Reins went the Fruitland Bank 
and asked borrow $1,000. The cashier assented, but told him that 
would big help the bank would make De- 
siring only $1,000, was arranged that Reins gave note for $5,000, 
and the bank gave him deposit for $4,000. The hold- 
ing actually necessary the decision that case was that the note 
and certificate deposit formed one contract, relating the same 
subject-matter, and, considered together, showed that the bank had 
actually loaned Reins $1,000 and that Reins owed the bank only $1,000. 
any rate, neither these decisions authority for the proposition 
that the accommodation maker promissory note may defend 
the ground that was told the parties accommodated (whose in- 
terest the matter was decidedly conflict with the bank) that 
would never required pay the note, nor they hold parol evi- 
dence such agreement admissible. 

the execution the note Kelly and his fellow promoters were 
acting for themselves and not for the bank. They secured the execu- 
tion the note this state and used obtain loan from the 
Citizens’ Bank Utah. may conceded that the promoters did 
business this state, but the evidence ample sustain the finding 
the trial court that none the acts the Citizens’ Bank, the 
execution and delivery the note, constituted doing business this 
state within the meaning our Constitution and statutes. 

Judgment costs respondent. 

GIVENS, TAYLOR, and BAILEY LEE, JJ., 


BUDGE, (dissenting).—It would impracticable set out 
full the evidence introduced the trial this cause. After reading 
the record satisfied, however, that the evidence not sufficient 
justify affirmance the judgment, and that there ample evi- 
dence justify the conclusion that the note sued upon and made pay- 
able the Citizens’ State Bank was delivered the bank condi- 
tionally. conceded that respondent stands better position 
than the Citizens’ State Bank would have been had brought the 
action, and that all defenses against the payment the note may 
urged with like effect against respondent could have been made 
against the original payee. 
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The conditions the delivery the note question, testified 
both the maker and the the Citizens’ State Bank, were 
that the note was delivered the bank with the express understanding 
that was used for the accommodation the bank and not for 
the accommodation the Iron County Coal Co. While the coal com- 
pany may have received the proceeds the note, was given the 
bank for its accommodation order make loan the coal company. 
further appears that the maker the note was told that would not 
called upon pay either the principal interest thereon, but that 
the note would returned him That the maker received 
consideration for the note amply supported the evidence. 
unable see, far the facts this case are concerned and par- 
ticularly touching this phase the case, that they differ any respect 
from the facts adduced the case Central Bank Bingham 
Stephens, Utah, 358, 199 1018, wherein the Supreme Court 
Utah hold that there was conditional delivery the note and denied 
recovery favor the bank suing thereon. 

further satisfied that when the principles law announced 
this court First Nat. Bank Reins, Idaho, 248 are 
applied the facts the case bar, recovery the note here 
sued upon cannot sustained. First Nat. Bank Reins, supra, 
this court laid down the following rule, which amply supported 
authority, that: 


also well settled that written instrument delivered, the 
purpose for which was delivered, between the parties and 
those having notice, may shown parol, and the effect the ad- 
mission such testimony not violative the rule against the ad- 
mission parol evidence vary the terms written instrument, 
but show the intention the parties and what the agreement 


The agreement between appellant and the Citizens’ State Bank 
(through the bank’s Kelly), coming from the mouth Kelly, 
was that cashier received appellant’s note through the mail, and 
that was mailed him his request and cashier the bank; 
that asked appellant send the note the bank and that would 
used mere matter form and returned, canceled, before ma- 
and that appellant received consideration for the note. When 
asked the question whom the note was returned, Kelly an- 
swered, ‘‘The bank.’’ 

Central Bank Bingham Stephens, supra, upon the question 
the conditional delivery the note that case, witness Kelly was 
interrogated follows and replied 


Didn’t you then, when hestitated, when Mr. Stephens 
hestitated, didn’t you then say ‘Tom, this matter form: 
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hold this for days and hand back you?’ Didn’t you 
substance say that him? Yes; very possibly. 

And didn’t you say, ‘Tom, this note not going used 
for any purpose; just want for few days, and hand back 
you?’ may have said something similar that.’’ 


Under like the note was obtained from appellant 
the instant case. Appellant understood and did Kelly that the note 
was taken for the accommodation the bank and that appellant would 
not upon pay it, and that would returned ap- 
pellant, canceled, the bank. The findings the trial court the 
contrary are not supported the evidence. These conditions attach- 
ing the note were binding upon the bank taking well upon 
the bank seeking enforce its payment. Neither them could enjoy 
the benefits the transaction and escape the conditions thereof. 

bank, through its who permitted transact the 
business the bank without let hindrance, can obtain from one 
not schooled high ‘finance note for the accommodation the 
bank, delivered conditionally, and later treat the note one de- 
livered unconditionally and the maker for the full amount 
both principal and interest and attorney fees, one standing 
the same position the payee bank and taking the note precisely 
the payee bank took it, with the conditional agreement under which 
was taken, may this, much doubt that upholding such 
result supporting ‘‘good business practices throughout the com- 
mercial world.’’ 


PRESENTMENT DRAFT TELEPHONE— 
TIME FOR PRESENTMENT 


Cairo National Bank Cairo, Blanton Co., St. Louis, Mo., 
Court Appeals, 287 Rep. 839 


This was action the plaintiff bank holder draft 
against the drawer and the defense was that the drawer had been 
discharged because the plaintiff had not presented the draft for 
payment within reasonable time. appeared that the defend- 
ant drew the Cairo Cotton Oil Mill, the order trust 
company, deposited with the trust company and received credit 
for the amount. The trust company indorsed the draft ‘‘For 
lection. Pay any bank banker, previous indorsements guaran- 
teed,’’ and sent the draft the plaintiff bank. The plaintiff received 
the draft Friday, which was local holiday. One the plain- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 272, 545, 1066, 1079. 
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tiff’s clerks called the drawee the telephone and was informed 
that the draft would taken care of. The plaintiff thereupon 
mailed its draft for the amount the forwarding trust company. 
the following Monday, remittance having been received, the 
plaintiff again called the drawee and was informed that the 
draft would not paid. was thereupon presented for pay- 
ment notary and protested. was held that the plaintiff 
was entitled recover. holding the court decided: 

That presentment negotiable instrument over the telephone 

That the draft was presented within reasonable time; was 
received holiday, the following day was half holiday, the next 
day was Sunday, and the draft was presented Monday; and 

That, although the indorsement for collection 
and did not pass title the plaintiff the moment when the draft 
was received, the plaintiff obtained good title the draft upon re- 
mitting the amount. 


Action the Cairo National Bank, Cairo, against the 
Blanton Co. and another. Judgment for plaintiff against the named 
defendant, and appeals. Affirmed. 

John Turner and Elliott Major, both St. Louis, for ap- 
pellant. 

Bryan, Williams Cave, St. Louis, for respondent. 


BENNICK, C.—This action recover the amount dishonored 
bill exchange was instituted plaintiff, bank Cairo, 
against the Liberty Central Trust Co., the payee, and the Blanton Co., 
the drawer, both St. Louis, Mo. Plaintiff before trial, however, 
voluntarily dismissed the Liberty Central Trust Co. The case 
was tried jury, resulting verdict for plaintiff the sum 
$708.37, with interest amounting $55.60, for the total sum 
$763.97. From the judgment rendered said verdict, defendant the 
Blanton Co., after unavailing motion for new trial, has appealed. 

The petition charged that defendant drew bill exchange 
the Cairo Cotton Oil Mill, Cairo, payable the 
order the Liberty Central Trust Co., for value received, the sum 
$708.37; that thereupon the Liberty Central Trust Co. indorsed and 
delivered said bill exchange plaintiff; that plaintiff thereafter 
presented same the drawee, whom payment was refused; that 
said bill exchange was thereupon protested for non-payment, and 
notice such presentment, demand and protest was given defend- 
ant, and also the Liberty Central Trust Co.; that plaintiff was the 


owner and holder for value said bill exchange; and that part 


thereof had been paid. 
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The answer alleged substance that the only presentment said 
bill exchange made plaintiff was over the telephone, that such 
presentment was illegal, and that thereby defendant was discharged. 
the reply was alleged that plaintiff presented said bill exchange 
for payment within reasonable time after same had been negotiated 
it, and that the same day which presentment for payment 
was made, and payment refused the drawee, duly protested said 
bill exchange for the non-payment thereof, and that said day due 
notice said presentment, demand and protest was given the 
defendant. 

The evidence disclosed that September 19, 1923, bill ex- 
change the sum $708.37 was drawn defendant the 
Cotton Oil Mill, Cairo, payable the order the Liberty 
Central Trust Co. St. Louis. the same day defendant deposited 
said bill exchange the Liberty Central Trust Co. and thereupon 
received credit for the amount thereof. September 20th the 
Liberty Central Trust Co. indorsed said bill exchange the back 
thereof follows: ‘‘For collection. Pay any bank banker, pre- 
vious indorsements guaranteed.’’ 

The bill exchange was received plaintiff the regular course 
mail Friday morning, September 21st. When the draft was re- 
ceived, clerk plaintiff’s collection department called the drawee 
over the telephone, under instructions from plaintiff’s assistant cashier, 
and, having inquired the draft would paid, was informed that 
would taken of. The clerk then reported the result his in- 
quiry the assistant cashier, who thereupon approved the draft for 
remittance. Plaintiff, accordingly, drew its bill exchange its 
correspondent, the First National Bank St. Louis, the order 
the Liberty Central Trust Co. for the face amount the bill ex- 
change drawn defendant, and sent the mail the Liberty 
Central Trust Co. Plaintiff’s bank was closed Friday, 
September 21st, reason the fact that the mayor Cairo had 
declared the day holiday. The bank was also closed noon 
Saturday, which was half holiday. Monday, September 24th, 
plaintiff, not having received remittance from the drawee, called 
again over the telephone, and was informed the drawee that 
never had intended and did not intend pay the draft. Thereupon 
plaintiff caused the bill exchange presented notary the 
office the drawee. Payment was refused, and thereupon the bill 
exchange was regularly protested for non-payment, and notice thereof 
was sent the notary mail the regular course the Liberty 
Central Trust Co. and defendant. 

Defendant assigns error the action the court refusing its 
peremptory instruction the nature demurrer the evidence. 
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defendant’s contention that, inasmuch plaintiff had received 
the draft question for collection, was not the legal owner the 
title thereto, but was merely the agent the Liberty Central Trust 
Co. for the purpose making the collection; that the presentment 
for payment made plaintiff the drawee over the telephone 
Friday, September 21st, was not sufficient law; that such present- 
ment and demand for payment discharged defendant; and that plain- 
tiff, having elected present the draft such manner, and having 
response directions from the drawee (as understood them) 
paid the sight draft for the drawee the Liberty Central Trust Co., 
could not, three days afterwards, present the bill again and protest it, 
and thus relieve itself liability and the consequences its own 
negligence, reinstate the liability the defendant, which had 
ready been discharged. Plaintiff, the other hand, argues that, even 
though the draft was originally forwarded for collection, yet, when 
plaintiff paid out value the bill, became either the purchaser 
the bill entitled lien thereon for the amount advanced it, 
and either event became holder for value; that presentment, de- 
mand and protest were legally made and within reasonable time; and 
that, consequently, defendant was liable plaintiff holder for 
value for the amount thereof. 

concede that indorsement for collection (as that plaintiff) 
restrictive, and does not vest the indorsee the legal title the 
paper. Jackson Johnson, 248 Mo. 680, 154 759; Northwestern 
National Bank Bank Commerce, 107 Mo. 402, 982, 
102; Bank Valley Packing Co., Mo. 643; 
Bank Indian Territory First National Bank, 109 Mo. App. 665, 
537; National Bank Rolla First National Bank, 141 
Mo. App. 719, 125 513; 366. When draft sent 
one bank another bank for collection and remitting the 
proceeds the sender, the relation principal and agent created, 
and not that creditor and debtor. Federal Reserve Bank St. 
Louis Millspaugh (Mo. Sup.) 282 706; Midland National 
Bank Brightwell, 148 Mo. 358, 994, Am. St. Rep. 608; 
Federal Reserve Bank St. Louis Quigley (Mo. App.) 284 
164. 

The above rule, however, has its exceptions. has been repeatedly 
held that, draft deposited bank for collection, and, not- 
withstanding such restrictive indorsement, such bank immediately 
places the amount the draft the credit the depositor, and the 
depositor thereupon draws, entitled draw, against the same 
eash, such draft forwarded bank for collection, and ad- 
vances are made the draft the second bank the first, 
transfer title effected, and the title can passed on. Ayres 
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Farmers’ Merchants’ Bank, Mo. 421, Am. Rep. 235; Jefferson 
Bank Merchants’ Refrigerating Co., 236 Mo. 407, 545; 
Mudd Farmers’ Merchants’ Bank, 175 Mo. App. 398, 162 
314; Kavanaugh Farmers’ Bank, App. 540; Midland Na- 
tional Bank Roll, Mo. App. 585; Dymock Midland National 
Bank, Mo. App. 97; Hendley Globe Refinery Co., 106 Mo. App. 

the case bar, when defendant deposited the draft question 
with the Liberty Central Trust Co., immediately accepted credit for 
the amount thereof, thus constituting the Liberty Central Trust Co. 
holder for value. true that the draft was indorsed the 
Liberty Central Trust Co. plaintiff for collection; but, when the 
draft was received plaintiff and the same day, remitted its 
own draft for the full amount thereof the Liberty Central Trust 
Co. Inasmuch, therefore, plaintiff gave full value for the draft, 
cannot escape the conclusion that thereby became holder for value, 
and that the title the draft was acquired it. 

Defendant, drawing the draft question, engaged that, due 
presentment conformity with the law the jurisdiction which 
was payable, the draft would paid according its tenor, and 
that, were dishonored, and the necessary proceedings dis- 
honor were duly taken, would pay the amount thereof the holder. 
Having acquired the draft from the Liberty Central Trust Co., was 
the duty plaintiff make presentment the drawee its usual 
place business, reasonable hour business day, and within 
reasonable time after the negotiation the draft it, ex- 
hibiting the same the drawee and demanding payment. The only 
question left for determination, therefore, whether sufficient and 
timely presentment, demand and protest were made plaintiff, 
charge the drawer. 

Defendant argues most earnestly that the act plaintiff 
ing the drawee over the telephone Friday constituted election 
its part make presentment such manner and such time; that 
such presentment was insufficient; that thereby defendant was dis- 
and that, having been discharged, defendant’s liability 
not reinstated any subsequent acts plaintiff. this 
tion plaintiff frankly concedes that the communication over the tele- 
phone was not legal presentment. insists, however, that was 
entitled reasonable time after the negotiation the draft 
within which make presentment (as defined the statutes 
Illinois, duly pleaded and proven), and that defendant was not dis- 
charged until after plaintiff had failed make such presentment 
within reasonable time. 

There question but that the manner presentment, demand 


. 
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and protest made Monday conformed the requirements the 
law. Accordingly, disregarding the telephone conversation Friday 
(concededly insufficient), was the presentment Monday made within 
reasonable time? What reasonable time depends upon the 
peculiar circumstances each Plaintiff obtained the draft 
Friday. While not legal holiday, this particular Friday had been 
declared such the mayor the city Cairo, and 
bank was closed the afternoon such day. The statute made 
optional with plaintiff whether the draft should presented Sat- 
urday. course, presentment was required Sunday. The 
question whether the presentment plaintiff Monday was 
made within reasonable time thus became one fact for the jury 
under proper instructions. Upon this issue the jury found for plain- 
tiff. Consequently the liability defendant drawer the bill 
exchange was established, and its requested peremptory instruction 
was therefore properly refused. 

Defendant has, all told, assignments error, which have 
with the propriety the court’s giving and refusal instructions and 
the overruling the motion for new trial. would but unneces- 
sarily incumber this opinion enter into discussion the merits 
each such assignments. Suffice say that the arguments ad- 
vanced support each are fully answered what have said 
with reference the demurrer the evidence. 

Finding error the trial the case materially affecting de- 
fendant’s rights, the Commissioner recommends that the judgment 
the court affirmed. 


INDORSER DISCHARGED FROM LIABILITY 
NOTE PAYMENT PRIOR PARTY 


Osborn Taylor, Court Errors and Appeals New Jersey, 134 
Atl. Rep. 859 


action note brought subsequent the death the 
maker, the holder obtained judgment against the maker’s ad- 
ministrator and accommodation indorser the note. The ad- 
ministrator paid the judgment, and this action sought reim- 
bursement from the indorser. was held that the administrator 
was not entitled recover, payment the note released the 
indorser from liability thereon. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 992. 
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Action Harry Osborne, administrator James Barnett, 
deceased, against Paul Taylor, note. From judgment for de- 
fendant, plaintiff appeals. Affirmed. 


Osborne, Cornish Scheck, Newark, for appellant. 
Harry Cooper, Belmar, for respondent. 


BLACK, J.—This case was submitted and decided Judge 
Jess upon written stipulation facts without judgment 
was rendered favor the defendant. 

The only question involved the case the liability the defend- 
ant, Paul Taylor, the estate James Barnett for the amount 
promissory note. The question largely, not wholly, ques- 
tion fact. stated the trial court, there was evidence from 
which any express implied obligation arose the part Taylor 
indemnify Barnett against the liability assumed indorser 
the original note and the maker the note suit. The suit 
grew out these facts: The First National Bank Spring Lake re- 
covered judgment against the defendant Harry Osborne, ad- 
ministrator, James Barnett, deceased, and Paul Taylor. 
The judgment was founded upon promissory note, which Barnett 
appeared maker and Taylor indorser. Osborne paid the judg- 
ment, and this suit seeks reimbursement from Taylor, the defend- 
ant. 

The note sued was the fourth note series; the first one 
dated February 23, 1921, made the Columbia Hotel Holding Co., 
maker, and indorsed James Barnett. This note was renewed 
February 23, 1922, which Barnett was maker, without any indorser. 
This note was renewed May 23, 1922, and again August 23, 1922, 
form, the first renewal, with Barnett maker, without 
indorser. When this latter note came the bank, had indorser. 
The testimony shows that the defendant, Taylor, then indorsed the 
note the suggestion the president the bank, Mr. Shock. The 
money was then placed the credit the renewed note, and Taylor 
was liable only the event that Barnett failed pay the note. 

This was then the situation, found the trial court: The note 
was what purported its face, note which Barnett was 
primarily liable maker, and which Taylor, the defendant, was 
only secondarily liable, accommodation indorser. Payment 
such case discharges the note, and Barnett his estate acquired 
rights against Taylor. Negotiable Instruments Law Comp. St. 
32, 938. The conclusion reached the trial judge sustained 
the evidence. 

judgment the Monmouth county circuit court affirmed. 
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HOLDER BANK DRAFT NOT PREFERRED 
CREDITOR 


North Carolina Corporation Commission Bank Hamlet, Supreme 
Court North Carolina, 135 Rep. 342 


The holder drafts drawn bank another bank and 
issued payment money due the holder not preferred 
upon the failure the bank drawing the drafts. 


Proceeding the North Carolina Corporation Commission 
and the bank Hamlet, wherein receivers for the latter were ap- 
pointed, and wherein the Pine Hall Brick Co. filed claim for prefer- 
ence. From judgment denying preference, claimant appeals. 
Affirmed. 

October 21, 1925, and October 23, 1925, Pine Hall Brick Co. 
shipped from its plant Stokes county two carloads brick 
Hilburn Hamlet, The bills lading covering said shipments 
were sent the shippers with draft attached the Bank Hamlet, 
marked for ‘‘collection Upon arrival the brick Hamlet, 
the consignee paid said drafts the Bank Hamlet and received 
bills lading sent the Pine Hall Brick Co. The Bank Hamlet 
deposited the amount its general fund, and, through its assistant 
cashier, issued Pine Hall Brick Co. checks for the amount said 
drafts. One these checks was drawn the American Trust Co. 
Charlotte, and the other the American National Bank Richmond, 
and the time the cashier the Bank Hamlet issued said checks 
the Pine Hall Brick Co. the Bank Hamlet had sufficient deposit 
its credit the banks upon which said checks were drawn pay 
said checks. The Pine Hall Brick Co. deposited said checks for 
lection, and, before collection could made, the Bank Hamlet was 
placed the hands receiver. The Pine Hall Brick Co. filed 
claim with the receiver, claiming preference reason the fact 
that the item was sent the Bank Hamlet for ‘‘collection only,’’ 
and title said fund therefore did not pass the bank. 

The trial judge rendered the following judgment: 


cause coming heard before the undersigned judge 
holding the courts the Thirteenth judicial district, this, the June 
term, 1926, the superior court Richmond county, upon motion 
the made Pine Hall Brick Co., demanding priority its 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 135. 
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claim against the Bank Hamlet, Page Trust Co., and Bauers- 
feld, receivers, and being heard upon agreed statement facts 
appears record, and after argument counsel for both 
and defendant, the court, relying upon the authority Corporation 
the claim the plaintiff not entitled preference over gen- 
eral creditors the Bank Hamlet. therefore considered, or- 
dered, and adjudged that the defendants pay said claim pro rata with 
the other claims general creditors the Bank Hamlet.’’ 
Webster, Winston-Salem, for appellant. 


Bynum Henry, Rockingham, for appellee. 


PER CURIAM.—The judgment the court was correct. The 
ease Corporation Commission Bank, 137 697, 308, 
decisive all questions presented this record. 

The judgment affirmed. 

Affirmed. 


BANK LOSES RECEIVING DRAFT FOR 
CHECK 


National Bank Commerce Frederick Shepard, Supreme Court 
Oklahoma, 243 Pac. Rep. 749 


Where bank receives check exchange for certificate 
deposit, presents the check the drawee and takes the latter’s draft 
payment, which draft dishonored because the issuing bank’s 
failure, the loss due the negligence the bank which received 
the check and will liable upon the certificate deposit. 

this case, the plaintiff purchased certificate deposit from 
the defendant bank, delivering the defendant payment his 
the Oklahoma State Bank, located directly across the street 
from the defendant. The defendant presented the check along with 
other checks the State Bank the same day and received draft 
for $7,684.86, Kansas City bank, representing the balance due 
the defendant clearing checks between the two banks. Be- 
fore this draft was presented for payment, the State Bank failed 
and payment was, therefore, refused. The plaintiff brought suit 
the certificate deposit and was held that the defendant was 
liable. The loss was due the defendant’s negligence receiving 
draft payment the check. The transaction was the same 
though the plaintiff had paid the certificate cash. 

was further held that, the plaintiff had deposited the check 
for collection, the defendant might have escaped liability for the 
loss showing the custom among banks handle the collection 
checks this manner. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 256, 1028. 
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Action Shepard against the National Bank Commerce 
Frederick recover certificate deposit. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

Wilson Roe, Frederick, for plaintiff error. 

Mounts and Hussey, both Frederick, and John- 
son, Oklahoma City, for defendant error. 


FOSTER, action was commenced the district court 
Tillman county Shepard, defendant error, plaintiff below, 
against the National Bank Commerce Frederick, Okl., corpora- 
tion, plaintiff error, defendant below, recover the sum $1,000 
upon time certificate deposit issued and delivered the plaintiff 
error the defendant error the day August, 1923, due 
and payable six months thereafter, and bearing interest from date 
the rate per cent. per annum. Parties will hereinafter re- 
ferred they appeared the trial court. 

The action arose under the following circumstances: The plaintiff 
had deposit the Oklahoma State Bank Frederick, Okl., 
August 1923, the sum approximately $1,500. that date 
visited defendant’s bank, which was located immediately across the 
street from the Oklahoma State Bank, and arranged with the presi- 
dent the bank for time deposit $1,000 due and payable six 
months thereafter, and bearing interest the rate per cent. per 
annum from date. 

The plaintiff drew his check for $1,000 the Oklahoma State 
Bank, signed and delivered the defendant. The defendant there- 
upon executed and delivered the plaintiff its time certificate de- 
posit above described. the forenoon the same day, August 
1923, plaintiff’s check was presented the Oklahoma State Bank, sur- 
rendered, and paid the Oklahoma State Bank issuing the de- 
fendant its draft the People’s Bank Trust Co. Kansas City, 
which substituted draft the defendant bank accepted. 

The substituted draft which the defendant accepted was for the 
sum $7,684.86, which plaintiff’s check was included, and repre- 
sented the amount which the Oklahoma State Bank owed the defendant 
after deducting the amount the checks held the Oklahoma State 
Bank and drawn the defendant. The draft was the same day 
forwarded the defendant’s correspondent Kansas City, and 
reached there about 7.45 the 4th instant. The Oklahoma State 
Bank opened its doors for business Saturday, August 1923, but, 
after the closing the business that day, did not thereafter open 
for business, and the bank was taken over the banking department 
Oklahoma. 

Early Monday morning, August 6th, the defendant, hearing 
that the Oklahoma State Bank had closed its doors, wired its corre- 
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spondent Kansas City hurry the presentation the draft the 
People’s Bank Trust Co. Kansas City, but, when defendant’s 
correspondent presented said draft for payment, the payment was, 
the People’s Bank Trust Co., refused reason notice that the 
Oklahoma State Bank had closed its doors. 

Subsequently the plaintiff received from the failed Oklahoma State 
Bank the canceled check drawn him favor the defendant and 
statement showing that had been paid, and charging his account 
with the sum $1,000. Upon the maturity the certificate de- 
posit the plaintiff demanded from the defendant bank payment 
thereof, which was refused, whereupon plaintiff instituted his action 
recover above stated. 

Defendant its answer admitted the execution the certificate 
deposit set forth petition, but denied any liability 
thereon, for the reason that the same was without consideration and 
void, and prayed that the same delivered and canceled. Further 
answering, alleged that there existed general custom long stand- 
ing among the banks Frederick clearing checks drawn other 
banks that town, and that handled plaintiff’s check according 
this custom, and was therefore without negligence. 

jury was waived, and the cause tried the court. the con- 
clusion the evidence the court entered judgment favor the 
plaintiff, and the defendant brings the cause regularly appeal 
this court for review, claiming that the judgment the trial court 
not supported the evidence, and contrary law. 

The record this case conclusively establishes that the primary 
object accomplished the plaintiff and the defendant the 
transaction August 1923, was the loan $1,000 the plaintiff 
the defendant, evidenced time certificate deposit bear- 
ing interest from date, due and payable six months thereafter. 
this connection plaintiff testified that the defendant was anxious 
borrow this money time deposit, and pay rate interest excess 
that usually paid such transactions; that the defendant, 
acting through its president, filled out plaintiff’s check his own 
handwriting, which was then signed the plaintiff and delivered. 

The certificate deposit was dated and executed the same time, 
and delivered immediately the plaintiff. further disclosed that 
the drawee bank was located just across the street from the defendant 
bank, and the conduct the parties the light the 
surrounding them the time certainly justified the trial court find- 
ing and concluding that the $1,000 check was treated cash item, 
defendant had sufficient funds the Oklahoma State Bank with which 
pay the check presentation which occurred shortly thereafter. 

There nothing found these circumstances put the 
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plaintiff notice that the transaction was within the scope and opera- 
tion custom followed banks generally collecting checks 
drawn, and deposited with them for collection, upon foreign banks 
within the scope and operation custom employed banks, 
matter convenience among themselves, relation remittances 
balances due from one bank another clearing house transactions. 

Considerable evidence was introduced the defendant tending 
establish general custom long standing among the banks Fred- 
erick, and among banks generally, clearing checks drawn other 
banks, and decisions several courts are cited support the rule 
that, bank making collection has followed the course usually 
taken banks under similar and such usage was 
reasonable and did not contravene any principle law, the fact that 
the bank followed such usage custom would tend show that 
exercised reasonable diligence making the collection. There 
conflict the authorities, however, this proposition; some courts 
holding that such custom unreasonable and invalid and cannot 
relied upon the collecting bank defense. 

sufficient say, however, that the rule contended for cannot 
made applicable here. The plaintiff was not depositing for collec- 
tion check drawn his favor upon foreign bank. situation 
that kind the plaintiff undoubtedly would bound such usages 
and customs generally obtained relation the delay trans- 
mitting the check the drawee and the method making remittances 
through corresponding banks. 

sense the defendant was making the collection for itself. 
was the part reasonable prudence that take unnecessary risks. 
had already executed and delivered the plaintiff its certificate 
deposit upon which interest was accumulating favor the 
plaintiff. the transaction whereby accepted the draft the 
Oklahoma State Bank payment check the plaintiff 
cannot regarded party merely because the defendant owed him 
sum money upon its certificate deposit which had been executed 
and delivered him. these circumstances fail see the appli- 
eability the rule law contended for. The bank which plain- 
tiff’s check was drawn was located just across the street from the de- 
fendant bank, and admitted the plaintiff had ample funds the 
drawee bank the time the check was presented. 

The substituted draft was not paid account the insolve 
the drawee bank occurring after the issuance the substituted check, 
and the defendant should sustain the resulting loss. The general judg- 
ment the trial court favor the plaintiff involved finding that 
the check drawn and delivered the plaintiff the defendant 
August 1923, was the defendant cash item, and 
that the subsequent conduct the defendant accepting sub- 
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stituted draft payment said check was transaction which 
the plaintiff was not party. 

have examined the record this case, and there evidence 
reasonably tending support such finding. The general judgment 
the trial court involves finding every special thing necessary 
found sustain the general judgment, and, reasonably supported 
the evidence, will not disturbed the Supreme Court ap- 
peal. Shenners Adams, 148 1023, Okl. 368; Sinclair Refining 
Co. Keith, 221 1003, 55. 

After careful examination the entire record, are convinced 
that the trial court committed error, and its decision and judgment 
therefore affirmed. 


EFFECT NOTE WITH SIGNATURE MISSING 


Pooley Hunt Oil Co., Court Appeals Kentucky, 287 
Rep. 555 


The rule, under which the production promissory note 
makes out prima facie case favor the holder, does not apply 
when the signature the note has been cut off. 


Suit Charles Pooley, trustee, against the Hunt Oil Co. and 
others. From the judgment, plaintiff appeals. Affirmed. 

Gardner Denton, Bowling Green, for appellant. 

Thomas, Thomas Logan, Bowling Green, for appellee. 


HOBSON, C.—The Hunt Oil Co. executed Charles Pooley, 
trustee, mortgage oil lease Warren county secure 
notes for $100 each. This suit was brought the trustee fore- 
close the mortgage. The defense was made that the notes had 
been taken and canceled. Proof was heard, and final hearing 
the court entered judgment for $2,800, dismissing the petition the 
notes alleged have been taken up. The plaintiffs appeal. 

The case presents simple question fact. Tivy was man- 
ager the Hunt Oil Co., which owned the lease and executed the 
mortgage. needed money, and Peter Adolph, who lives New 
York, claims that loaned Tivy $4,000, and that Tivy, collateral 
security the note executed for the loan, delivered him the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1125-1131. 
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notes controversy. the other hand, Tivy testifies that these 
notes were placed Adolph’s hands for another purpose, and that 
later when the Hunt Oil Co. made sale the lease they were de- 
livered him canceled order that the sale might carried 
through; that then cut the signature off the notes and kept them 
for some time, until and Adolph had meeting Judge Pooley’s 
office, which they had quarrel, and Judge Pooley’s suggestion 
gave the notes Judge Pooley. the other hand, Adolph testi- 
fies that gave the notes Tivy simply show some one and that 
they were his property. 

Tivy’s testimony true clearly the notes are not enforceable. 
Ordinarily note makes out prima facie case for the holder it, 
but this rule does not apply where the signature the note has been 
cut off. The burden proof such the holder. 
explanation why gave the notes Tivy unsatisfactory, for 
does not show any reason why notes should have been delivered for 
the purpose names, why did not sooner demand the return 
the notes. shown that the sale went through, and this mortgage 
stood the way sale these notes had not been This 
court gives some weight the finding the chancellor question 
fact, and upon all the the chancellor’s judgment can- 
not disturbed the facts. 

Judgment affirmed. 


